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Court of Appeals of the District pf Columbia 


No. 5372. 

Central Tire and Accessory Company, Inc., a Corporation; 
Albert Shapiro, Samuel Zuckerman, and David Zueker- 
rnan, Appellants, I 

vs. 

Isaac Koperlik, Trustee in Bankruptcy for Standard Tire 
Company, Inc., a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 77565. 

Standard Tire Company, Inc., a Corporation, Plaintiff, 
vs. 

Central Tire and Accessory Company, Inc., a Corporation; 
Albert Shapiro, Rebecca Shapiro, Sainuel Zuckerman, 
and David Zuckerman, Defendants. 

United States of America, i 

District of Columbia, ss: 

Be it remembered, That in the SupremeiCourt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: ! 
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CENTRAL TIRE AND ACCESSORY CO. ET AL. VS. 


1 ; Second Amended Declaration. 

Filed July 14, 1930. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 77565. 

Standard Tire Company, Inc., a Corporation, Plaintiff, 
vs. 

Central Tire and Accessory Company, Inc., a Corporation; 

Albert Shapiro, Rebecca Shapiro, Samuel Zuckerman, 

and David Zuckerman, Defendants. 

The plaintiff sues the defendants for that heretofore, to 
wit, on the 5th day of June, A. D. 1928, at the special instance 
and request of the defendant Central Tire and Accessory 
Company, Inc., the plaintiff agreed to supply the said de¬ 
fendant from time to time in the course of its trade, upon 
the usual terms of credit in its trade, with goods for the 
purpose of being used therein, the whole so supplied not at 
any time to exceed altogether in value, at trade prices, the 
sum of Seven Thousand Five Hundred Dollars ($7,500.00), 
in consideration of the agreement and guaranty of the de¬ 
fendants then and there made whereby the defendant Cen¬ 
tral Tire and Accessory Company, Inc. agreed to duly pay 
the plaintiff for the articles so as to be from time to time 
supplied to it as aforesaid, when and as the same should re¬ 
spectively become due, according to the usages of the said 
trade, and the defendants Albert Shapiro, Rebecca Shapiro, 
Samuel Zuckerman and David Zuckerman agreed that they 
would pay the plaintiff all and every such sum and sums 
of money as should from time to time, or at any time 

2 thereafter, during the continuance of the said agree¬ 
ment, become due to the plaintiff from the defendant 

Central Tire and Accessory Company, Inc. for articles to be 
so supplied to it as aforesaid, but not exceeding in the whole, 
for the time being, the sum of Seven Thousand Five Hun¬ 
dred Dollars ($7,500.00), and in consideration of the plain¬ 
tiff delivering to the defendant Central Tire and Accessory 
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Company, Inc. all the goods which it personally or by its 
agents or employees might purchase or order of the plain¬ 
tiff from time to time, to the extent of the sum so stipu¬ 
lated, that is to say, not exceeding at any one;time the sum 
of Seven Thousand Five Hundred Dollars ($7,500.00), all 
of the defendants did thereby then and there guarantee and 
bind themselves, jointly and severally, to punctual payment 
of the debt or debts so created as fully as if purchased on 
their own personal accounts; provided that the amount of 
the indebtedness for goods so bought should not exceed 
Seven Thousand Five Hundred Dollars ($7,500.00), with 
the understandings that as the defendant Central Tire and 
Accessory Company, Inc. might make payment and reduce 
the amount of its indebtedness it might from time to time 
purchase again from the plaintiff so that the liability of the 
defendants under their said agreement and guaranty should 
at no time exceed the sum of Seven Thousand Five Hundred 
Dollars ($7,500.00), and that the acceptance of notes or 
drafts from the defendant Central Tire and Accessory Com¬ 
pany, Inc. should in no way impair or weaken the validity of 
the said agreement and guaranty, which should be in full 
force and virtue until revoked in writing, ahd that should 
the amount or amounts purchased by the said defendant 
Central Tire and Accessory Company, Inc. be not paid by 
it at maturity the plaintiff should have the right to 
3 proceed against the defendants for its recovery, with¬ 
out any further proceeding or actioii; and for that 
thereafter the plaintiff did supply to the defendant Central 
Tire and Accessory Company, Inc. from time to time, in the 
course of its trade, upon the usual terms of credit in its 
trade, with large quantities of goods and articles for the 
purpose of being used therein, and the whole so supplied 
did not at any time exceed altogether in lvalue, at trade 
prices, the sum of Seven Thousand Five Hundred Dollars 
($7,500.00), and the plaintiff delivered to the said defendant 
Central Tire and Accessory Company, Inc. all the goods 
which it personally or by its agents or employees purchased 
or ordered of the plaintiff from time to time, to the extent 
of the sum so stipulated, that is to say, riot exceeding at 
any one time the sum of Seven Thousand Five Hundred 
Dollars ($7,500.00); and for that the debt thereby created 
has become due and matured, according to the usages of 
the said trade, that is to say, the sum of Six Thousand One 



4 


CENTRAL TIRE AND ACCESSORY CO. ET AL. VS. 


Hundred and Forty-Four Dollars and Forty-Five Cents 
($6,144.45) •with interest thereon from the 25th day of No¬ 
vember, A. D. 1929, but the said debt has not nor has any 
part thereof been paid by the defendants, or any of them, 
though thereunto frequently requested, and the specific 
goods and articles so supplied and delivered by the plaintiff 
to the defendant Central Tire and Accessory Company, 
Inc. from time to time, in the course of its trade, upon the 
usual terms of credit in its trade, for the purpose of being 
used therein, and the prices thereof and charges made there¬ 
for and the payments from time to time made on account 
and the amount of the indebtedness now due will more fully 
and at large appear from the annexed bill of particu- 
4 lars in fact now shown to the Court, and at this par¬ 
ticular place in this amended declaration now by ref¬ 
erence the same is incorporated herein as if in extenso 
inserted, but in fact for convenience only filed with this 
amended declaration, marked “A”, and the said prices and 
charges are each and all and every of them fair and reason¬ 
able ; that by reference to the said bill of particulars marked 
“A” it will be observed that certain items of said bill of 
particulars, to wit, Items Nos. 41, 54, 63, 73, 77, 84, 91, 105, 
111, 112, 127, 130, 135, 146, 158,159 and 173, are described 
by the words “money advanced to take up Item No. —, 
which had been discounted at bank,” that the said words 
as so used in connection with each and every of the said 
items mean and represent only the following course of busi¬ 
ness dealings between the plaintiff and defendant Central 
Tire and Accessory Company, Inc., namely, at times the 
said defendant gave a note or notes for its existing obliga¬ 
tions to the plaintiff in whole or in part existing at the time 
of each such note and the plaintiff discounted the said notes 
as so given at certain banks, and when certain of the said 
notes became due and payable the said defendant did not 
pay the same and advised the plaintiff that it would not 
be able to do so, whereupon the plaintiff sent its check to 
take up such notes at the banks where they were and took 
new notes from the said defendant, sometimes for the whole 
of the said indebtedness and sometimes for but part of the 
same, the said defendant paying the difference, and in each 
and every instance in which the said language is found in 
the said bill of particulars marked “A” it relates to a note 
theretofore given by the said defendant Central Tire and 
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Accessory Company, Inc. to the plaintiff, the amount of 
which was at the time of the giving thereof credited 

5 to the said defendant on the books of! the plaintiff 
and is so credited in the said bill of particulars, and 

the amount of each such item so described as aforesaid was 
but a debiting of the item so as aforesaid credited to the 
said defendant, the only difference in any instance between 
such credits and debits being the interest adcrued on the 
note between the time of the giving_and the taking up of 
the same in manner and form aforesaid, as will appear by 
the said bill of particulars marked “A”; and the said guar¬ 
anty and agreement of the defendants will more fully and 
at large appear from the same in fact now bhown to the 
Court, and at this place in this amended declaration now 
by reference the same is incorporated herein ab if in extenso 
inserted, but in fact for convenience only a copy of the same 
is filed with this amended declaration marked “B”. 

And the plaintiff claims of the defendants the sum of Six 
Thousand One Hundred and Forty-Four Dollars and Forty- 
Five Cents ($6,144.45), with interest thereon from the 25th 
day of November, A. D. 1929, besides costs, j 

W. C. SULLjlYAN, 
Attorney far Plaintiff. 

Affidavit of Merit. 

State of Ohio, j 

County of Lake, ss: 

I, E. B. Kimel, on oath say that I am the Vice-President 
and agent of Standard Tire Company, Inc., a corporation, 
which is named as plaintiff in foregoing and annexed sec¬ 
ond amended declaration about to be filed in the 

6 Supreme Court of the District of Columbia against 
Central Tire and Accessory Company, Inc., a cor¬ 
poration, Albert Shapiro, Rebecca Shapiro, Samuel Zucker- 
man and David Zuckerman, numbered 77,565 on the law 
docket of the said Court, to which amended declaration ref¬ 
erence is hereby made, and it is prayed that the same may 
be taken and read as part of this affidavit; that the said 
plaintiff had a good cause of action against the said defend¬ 
ants as set out in the said declaration; that I have per¬ 
sonal knowledge of the grounds of the said plaintiff’s said 
cause of action and of the facts constituting (he same, and 
they are as follows: 


6 CENTRAL TIRE AND ACCESSORY CO. ET AL. VS. 

Heretofore, to wit, on the 5th day of June, A. D. 1928, at 
the special instance and request of the said defendant Cen¬ 
tral Tire and Accessory Company, Inc. the said plaintiff 
agreed to supply the said defendant from time to time in 
the course of its trade, upon the usual terms of credit in its 
trade, with goods for the purpose of being used therein, 
the whole so supplied not at any time to exceed altogether 
in value, at trade prices, the sum of Seven Thousand Five 
Hundred Dollars ($7,500.00), in consideration of the agree¬ 
ment and guaranty of all of the said defendants then and 
there made whereby the said defendant Central Tire and 
Accessory Company, Inc. agreed to duly pay the said 
plaintiff for the articles so as to be from time to time sup¬ 
plied to it as aforesaid, when and as the same should re¬ 
spectively become due, according to the usages of the said 
trade, and the said defendants Albert Shapiro, Rebecca 
Shapiro, Samuel Zuckerman and David Zuckerman agreed 
that they would pay the said plaintiff all and every such sum 
and sums of money as should from time to time, or at any 
time thereafter, during the continuance of the said 

7 agreement, become due to the said plaintiff from the 
said defendant Central Tire and Accessory Company, 

Inc. for articles to be so supplied to it as aforesaid, but not 
exceeding in the whole, for the time being, the sum of Seven 
Thousand Five Hundred Dollars ($7,500.00), and in con¬ 
sideration of the said plaintiff delivering to the said de¬ 
fendant Central Tire and Accessory Company, Inc. all the 
goods which it personally or by its agents or employees might 
purchase or order of the said plaintiff from time to time, to 
the extent of the sum so stipulated, that is to say, not ex¬ 
ceeding at any one time the sum of Seven Thousand Five 
Hundred Dollars ($7,500.00) all of the said defendants did 
thereby then and there guarantee and bind themselves, 
jointly and severally, to punctual payment of the debt or 
debts so created as fully as if purchased on their own per¬ 
sonal accounts: provided that the amount of the indebted¬ 
ness for goods so bought should not exceed Seven Thou¬ 
sand Five Hundred Dollars ($7,500.00), with the under¬ 
standing that as the said defendant Central Tire and Ac¬ 
cessory Company, Inc. may make payment and reduce the 
amount of its indebtedness it might from time to time pur¬ 
chase again from the said plaintiff so that the liability of 
the said defendants under their said agreement and guar- 


ISAAC KOPEBLIK, TRUSTEE, ETC. 


7 


anty should at no time exceed the sum of Seven Thousand 
Five Hundred Dollars ($7,500.00), and that the acceptance 
of notes or drafts from the said defendant Central Tire and 
Accessory Company, Inc. should in no way impair or weaken 
the validity of the said agreement and guaranty, which 
should be in full force and virtue until revoked in writing, 
and that should the amount or amounts purchased by the 
said defendant Central Tire and Accessory Company, Inc. 
be not paid by it at maturity the said plaintiff should 

8 have the right to proceed against the said defendants 
for its recovery, without any further proceeding or 

action. 

Thereafter, the said plaintiff did supply to the said de¬ 
fendant Central Tire and Accessory Company, Inc. from 
time to time, in the course of its trade, upon thb usual terms 
of credit in its trade, with large quantities of goods and 
articles for the purpose of being used therein, and the 
whole so supplied did not at any time exceed altogether in 
value, at trade prices, the sum of Seven Thousand Five 
Hundred Dollars ($7,500.00), and the said plaintiff deliv¬ 
ered to the said defendant Central Tire and Accessory 
Company, Inc. all the goods which it personally or by its 
agents or employees purchased or ordered of the said 
plaintiff from time to time, to the extent of the sum so stip¬ 
ulated, that is to say, not exceeding at any one! time the sum 
of Seven Thousand Five Hundred Dollars ($17,500.00). 

And the debt thereby created has become due and ma¬ 
tured, according to the usages of the said trade, that is to 
say, the sum of Six Thousand One Hundred Forty-Four 
and 45/100 Dollars ($6,144.45) with interest thereon from 
the 25th day of November, A. D. 1929, but the!said debt has 
not been paid nor has any part thereof been paid by the 
said defendants, or any of them, though thereunto fre¬ 
quently requested, and the specific goods and articles so 
supplied and delivered by the said plaintiff tjo the said de¬ 
fendant Central Tire and Accessory Company, Inc. from 
time to time, in the course of its trade, upon the usual terms 
of credit in its trade, for the purpose of being used therein, 
and the prices thereof and charges made therefor and the 
payments from time to time made on accbunt and the 
amount of the indebtedness now due will more fully and at 
large appear from the bill of particulars annexed to 

9 the said amended declaration and in fact now shown 
to the Court, and at this particular place in this affi- 
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davit now by reference the same is incorporated herein as 
if in extenso inserted, but in fact for convenience only filed 
with the said amended declaration marked "A”, and the 
said prices and charges are each and all and every of them 
fair and reasonable, and the guaranty and agreement of the 
■defendants will more fully and at large appear from the 
same in fact now shown to the Court, and at this particular 
place in this affidavit now by reference the same is incorpo¬ 
rated herein as if in extenso inserted, but in fact for con¬ 
venience only a copy of the same is filed with the said 
amended declaration marked “B”; and by reference to the 
said bill of particulars marked “A” it will be observed that 
certain items of the said bill of particulars, to wit, Items 
Nos. 41, 54, 63, 73, 77, 84, 91, 105, 111, 112, 127, 130, 135, 
146, 158, 159 and 173, are described by the words “money 
advanced to take up Item No. —, which had been discounted 
at bank,” the said words as so used in connection with 
each and every of the said items meaning and representing 
only the following course of business dealings between the 
plaintiff and defendant Central Tire and Accessory Co., 
Inc., namely, at times the said defendant gave a note or 
notes for its existing obligations to the plaintiff in whole or 
in part existing at the time of each such note and the plain¬ 
tiff discounted the said notes as so given at certain banks, 
and when certain of the said notes became due and payable 
the said defendant did not pay the same and advised the 
plaintiff that it would not be able so to do, whereupon the 
plaintiff sent its cheek to take up such notes at the banks 
where they were and took new notes from the said defend¬ 
ant, sometimes for the whole of the said indebted- 
10 ness and sometimes for but part of the same, the said 
defendant paying the difference, and in each and 
every instance in which the said language is found in 
the bill of particulars marked “A” it relates to a note 
theretofore given by the said defendant Central Tire and 
Accessory Company, Inc. and the amount of which was at 
the time of the giving thereof credited to the said defend¬ 
ant on the books of the plaintiff and is so credited in the 
said bill of particulars, and the amount of each such item 
so described as aforesaid was but a debiting of the item so 
as aforesaid credited to the said defendant, and accordingly 
represents or amounts to no more than a bookkeeping ad¬ 
justment of the credit so theretofore given in connection 
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with such item, the only difference in any instance between 
such credits and debits being the interest accrued on the 
note between the time of the giving and the taking up of the 
same in manner and form as aforesaid, as will appear by 
the said bill of particulars. 

And by reason of the premises the said plaintiff is justly 
entitled to recover of the said defendants the amount 
claimed of them in and by the aforesaid amended declara¬ 
tion, namely, the sum of Six Thousand One Hundred Forty- 
Four and 45/100 Dollars ($6,144.45), with interest thereon 
from the 25th day of November, A. D. 1929, besides costs, 
exclusive of all set-offs and just grounds of defense. 

E. B. IfIMMEL. 

Subscribed and sworn to before me this 7th day of July, 
A. D. 1930. J 

[notarial seal.] ELLEN G. CLAKK, 

Notary Public in and for the County 

of Lake, in the State of Ohio. 

Ellen G. Clark, Notary Public. j 

My Commission Expires 9-14-1930. 

11 Filed Jul. 14, 1930. Frank E. Cunningham, Clerk. 

“A.” j 

In the Supreme Court of the District of Columbia. 

At Law. | 

No. 77565. j 

Standard Tire Company, Inc., Plaintiff, 


vs. 


Central Tire and Accessory Company, Inc., et al., defendants. 
Bill of Particulars. 


Item 

No. Date 
1928 

1 June 6 

2 “ 12 

3 “18 

4 “ 19 

5 “26 

6 “ 26 

7 “26 

8 July 23 

9 “23 

10 “ 24 

11 “ 26 


Items 

Invoice (see copy). 

Invoice (see copy). 

Credit memo, (freight). 

Invoice (see copy). 

Note maturing 8/6/28. 

“ “ 9/14/28. 

« « 10/14/28. 

Invoice (see copy) . 

Credit memo, (advertising). 

“ “ (Bellmore salary).... 

Invoice (see copy). 


Debits Credits Balance 


4118.32 .. 

185.12 . 4303.44 

. 89.77 4213.67 

32.88 . 4246.55 


. l!372.77 1501.01 

. 1372.78 128.23 

122.88 J . 251.11 

.... ; 50.00 201.11 

. i 50.00 151.11 

2553.16 J . 2704.27 
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Item 

No. Date Items Debits Credits Balance 


1928 


12 

July 

28 

Note maturing 9/25/28 . 


851.05 

1S53.22 

13 


2S 

“ “ 10/26/28 . 


851.06 

1002.16 

14 

“ 

28 

“ “ 11/24/28. 


851.05 

151.11 

15 

“ 

30 

Voucher Record (Salary). 


25.00 

126.11 

16 

Aug. 

2 

Invoice (see copy). 

46.56 


172.67 

17 


6 

Voucher Record (Bellmore). 


25.00 

147.67 

18 

u 

10 

Invoice (see copy). 

451.2S 


59S.95 

19 

u 

9 

Invoice (see copy). 

46.56 


645.51 

20 

u 

13 

Invoice (see copy) . 

48.32 


693.83 

21 

“ 

13 

Voucher Record (Bellmore) . 


25.00 

668.83 

22 

« 

17 

Check .. 


1386.49 

717.66 

23 

u 

20 

Invoice (see copy) . 

180.80 


586.86 

24 

u 

20 

Credit memo. (Freight) . 


63.32 

600.18 

25 

u 

20 

Voucher Record (Bellmore) . 


25.00 

625.18 

26 

a 

21 

Credit memo, (commissions) .... 


5.82 

681.00 

27 


22 

Unpaid note, interest & protest 








1388.70 


757.70 

28 

« 

23 

Invoice (see copy) . 

9S.54 


856.24 

29 

u 

27 

Invoice (see copy). 

66.72 


922.96 

30 

u 

28 

Voucher Record (Bellmore). 


25.00 

S97.96 

31 

“ 

30 

Invoice (see copy). 

66.72 


964.68 

32 

Segt. 

4 

Voucher Record (Bellmore). 


25.00 

939.68 

33 

4 

Check. 


66.72 

872.96 

34 

** 

5 

Invoice (see copy). 

734.64 


1607.60 

35 


5 

Check. 


400.00 

1207.60 

36 

u 

8 

Credit memo, (freight). 


24.67 

1182.93 

37 

u 

10 

Invoice (see copy). 

166.56 


1349.49 

38 

a 

11 

Credit memo, (signs). 


38.00 

1311.49 

39 

a 

14 

Invoice (see copy). 

76.64 


1388.13 

40 

u 

17 

Credit memo, (freight). 


17.46 

1370.67 

41 

u 

20 

Money advanced to take up Item 







No. 12, which had been dis- 







counted at bank. 

851.05 


2221.72 

42 

a 

20 

Check. 


1393.35 

828.37 

43 

a 

24 

Protest fee on note due 9/4/28.. 

2.21 


830.5S 

44 

a 

24 

Protested Note. 

1393.35 


2223.93 

45 

u 

25 

Credit memo, (returns). 


98.56 

2125.37 

46 

a 

25 

Note maturing 11/15/28 . 


911.96 

1213.41 

47 

u 

25 

“ “ 12/15/28 . 


911.96 

301.45 

48 

“ 

26 

Invoice (see copy). 

12S4.76 


1586.21 

49 

Oct. 

1 

Invoice (see copy). 

71.24 


1657.45 

50 

« 

1 

Check . 


400.00 

1257.45 

51 

u 

4 

Check. 


1393.35 

135.90 

52 

u 

5 

Check returned protested. 

1395.58 


1259.68 

53 

u 

9 

Credit memo, (returns) . 


66.72 

1192.96 

54 

u 

12 

Money advanced to take up Item 







! No. 7, which had been dis- 







counted at bank. 

1372.78 


2565.74 

55 

a 

13 

Invoice (see copy). 

50.96 


2616.70 

56 


13 

Note maturing 12/31/28 . 


1000.00 

1616.70 

57 


13 

1/25/29 . 


1210.00 

406.70 

58 

a 

15 

Invoice (see copy). 

573.24 


979.94 

59 

u 

15 

Credit memo, (freight) . 


28.24 

951.70 

60 

a 

15 

Check. 


400.04 

551.66 

61 

u 

17 

Invoice (see copy). 

46.32 


597.98 

62 

a 

22 

Check. 


400.00 

197.98 

63 

“ 

23 

Money advanced to take up Item 







No. 13, which had been dis- 







counted at bank. 

851. C6 


1049.04 
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No. Date Items Debits [Credits 

1928 I 

64 Oct. 23 Invoice (see copy). 48.92 . 

65 “ 25 Invoice (see copy). 83.92 . 

66 “ 26 Invoice (see copy). 55.68 . 

67 “ 27 Check.j 400.00 

68 “ 29 Invoice (see copy). 929.96 . 

69 Nov. 2 Credit memo, (freight & express) . 16.95 

70 “ 2 Credit memo, (freight). 1.31 

71 “ 3 Check. 400.00 

72 “ 13 Credit memo, (freight). 20.03 

73 “13 Money advanced to take up Item 

No. 46, which had been dis¬ 
counted at bank. 911.96 . 

74 “ 13 Check.[ 211.96 

75 “ 19 Invoice (see copy). 331.96. 

76 “ 19 Note maturing 12/25/28. 700.00 

77 “ 23 Money advanced to take up Item 

No. 14 and interest of $17.02, 

14 which had been discounted at 

bank. 868.07* . 

78 “ 23 Note Maturing 1/25/29., 600.00 

79 “ 24 Check.j 268.07 

80 Dec. 6 Credit memo, (freight & express) .j 12.72 

81 “ 17 Note maturing 2/12/29. 700.00 

82 “ 17 “ “ 3/15/29., 830.59 

83 “ 17 “ 4/5/29. 830.60 

84 “ 15 Money advanced to take up Item 

No. 47 and interest of $12.64, j 

which had been discounted at 

bank. 924.60 . 

85 “ 17 Check.! 224.60 

86 “18 Credit memo, (advertising).j 250.00 

87 “18 Credit memo, (adjustment).i 4.04 

88 “21 Invoice (see copy). 252.48 . 

89 “ 21 Invoice (see copy). 3136.36 . 

90 “ 24 Check. 200.00 

91 “ 26 Money advanced to take up Item 

No.' 76, which had been dis¬ 
counted at bank. 700.0© . 

92 “ 26 Note maturing 2/25/29.; 500.00 

93 “ 28 Note maturing 4/26/29. 1045.45 

94 “ 28 “ “ 5/5/29. 1045.45 

95 “ 28 “ “ 5/25/29.i 1045.46 

96 “ 31 “ “ 2/14/29.i 800.00 

97 “ 31 Check.L 200.00 

1929 

98 Jan. 9 Interest on note of $911.96 due 

Dec. 15, 1928. 13.59 . 

99 “ 9 Invoice (see copy). 139.76 . 

100 “ 9 Unpaid note due 12/31/28. 1000.00 . 

101 “ 15 Invoice (see copy). 100.00 . 

102 “ 16 Invoice (see copy). 45.28 . 

103 “ 17 Credit memo, (freight).i. 69.98 

104 “ 23 “ “ “ .J. 3.15 

15 

105 “ 23 Money advanced to take up Items I 

Nos. 57 & 78, which had been 

discounted at bank. 1810.©0 . 

106 “ 24 Check.J. 310.00 

107 “ 24 Note maturing 3/26/29.1. 1500.00 

108 Feb. 6 Check returned. 310.00 . 

109 “ 6 Protest fee on check. 2.?5 . 


Balance 

1097.96 

1181.88 

1237.56 
837.56 

1767.52 

1750.57 

1749.26 

1349.26 
1329.23 


2241.19 
2029.23 

2361.19 

1661.19 


2529.26 

1929.26 
1661.19 
1648.47 

948.47 

117.88 

712.72 


211.88 

12.72 

262.72 

266.76 

14.28 

3122.08 

2922.08 


3622.08 

3122.08 

2076.63 

1031.18 

14.28 

814-28 

1014.28 


1000.69 

860.98 

139.07 

239.07 

284.35 

214.37 

211.22 


2021.22 

1711.22 

211.22 

521.22 

523.57 
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CENTRAL TIRE AND ACCESSORY CO. ET AD. VS. 


Item 

No. Date Items Debits Credits 

1929 

110 Feb. 7 Check. 310.00 

111 “ 8 Money advanced to take up Item 

No. 81, which had been dis¬ 
counted at bank. 700.00 . 

112 “ 8 Money advanced to take up Item 

No. 96, which had been dis¬ 
counted at bank. 800.00 . 

113 “ 12 Check. 400.00 

114 “ 22 Check. 4.70 

115 “23 Check returned. 400.00 . 

116 “ 23 Protest fee on check. 2.23 . 

117 “ 25 Check. 400.00 

118 “ 26 Note maturing 6/15/29. 1313.57 

119 Mar. 6 Interest and protest fee on note 

$500 due 2/25/29. 7.33 . 

120 “ 6 Unpaid note due 2/25/29. 500.00 . 

121 “ 6 Check returned. 4.70 . 

122 “ 6 Check returned. 400.00 . 

123 “ 6 Protest fee on check. 2.23 . 

124 “ 7 Check. 4.70 

125 “ 7 Check. 500.00 

126 “11 Check. 402.35 

127 “ 12 Money advanced to take up Item 

No. 82, which had been dis¬ 
counted at bank. 830.59 . 

128 “ 15 Check. 425.00 

129 “ 23 Check returned protested. 404.70 . 

130 “ 25 Money advanced to take up Item 

No. 107, which had been dis¬ 
counted at bank. 1500.00 . 

16 

131 “ 25 Check. 402.35 

132 “ 26 Check returned protested. 427.35 . 

133 Apr. 1 Note maturing 5/24/29. 1500.00 

134 “ 1 Check. 425.00 

135 “ 3 Money advanced to take up Item 

No. 83, which had been dis¬ 
counted at bank. 830.60 . 

136 “ 5 Check returned protested. 404.70 . 

137 “ 5 Note maturing 5/6/29. 700.00 

138 “ 8 Check. 130.60 

139 “ 10 Check. 425.00 

140 “ 13 Check returned protested. 427.35 . 

141 “ 15 Credit memo, (adjustment). 35.46 

142 “ 16 Credit memo. (4 tires claimed 

lost in transit). 92.64 

143 “ 17 Check. 200.00 

144 “ 24 Check. 200.00 

145 “ 30 Check. 200.00 

146 May 3 Money advanced to take up Item 

No. 94 and interest of 823.33, 
which had been discounted at 
bank. 1068.78 . 

147 “ 6 Check returned. 200.00 . 

148 “ 6 Check. 200.00 

149 “ 8 Note maturing 7/5/29. 900.00 

150 “ 8 “ “ 8/6/29 . 868.78 

151 “ S Check. 500.00 

152 “ 10 Unpaid note of $1045.45 and in¬ 

terest. 1069.38 . 

153 “ 10 Check. 200.00 

154 “ 14 Check returned. 200.00 . 


Balance 

213.57 


913.57 


1713.57 

1313.57 

1308.87 

1708.87 

1711.10 

1311.10 
2.47 

4.86 

504.86 

509.56 

909.56 
911.79 
907.09 
407.09 

4.74 


835.33 

410.33 
815.03 


2315.03 


1912.68 

2340.03 

840.03 

415.03 


1245.63 

1650.33 

950.33 

819.73 

394.73 
822.08 
786.62 

693.98 

493.98 

293.98 
93.98 


1162.76 

1362.76 

1162.76 
262.76 
606.02 

1106.02 

86.64 

286.64 

86.64 
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Item 

No. Date Items Debits Credits 

1920 

155 May 20 Check returned. 200.00 . 

156 “ 22 Note maturing 8/18/29. 1071.59 

157 “ 22 Note maturing 8/18/29. 1530.00 

158 “ 22 Money advanced to take up Item 

No. 133 and interest of $30, 

17 which had been discounted at 

bank. 1530.00 .!. 

159 “ 23 Money advanced to take up Item 

No. 95 and interest of $26.13, 
which had been discounted at 
bank. 1071.59 .1. 

160 “ 23 Check returned. 200.00 . j. 

170 “ 24 Credit memo, (returns). 632.80 

171 Apr. 23 Check returned, protested. 427.35 . 

172 “20 “ “ “ . 132.95 .j . 

173 May 4 Money advanced to take up Item 

No. 137, which had been dis¬ 
counted at bank. 700.00 . 

174 “ 29 Credit memo, (returns).. 55.64 

175 June 1 Unpaid note of $1500 and in¬ 

terest due 5/24/29. 1517.19 . |. 

176 “ 3 Check. 1$15.00 

177 “ 14 Check returned. 1515.00 . i. 

178 “ 14 Note maturing 9/13/29. 1200.00 

179 “ 15 Check. 1530.00 

180 “ 17 Credit memo, (returns). 747.36 

181 “ 21 Check. J13.57 

182 “ 27 Unpaid note. 1313.57 . 

183 “ 27 Interest and protest fee on above 

note. 31.41 . l. 

184 July 2 Note maturing 9/3/29. 900.00 

185 “ 3 Check returned. 113.57 .. 

186 “ 17 Unpaid note due July 5. 900.00 . 

187 “ 17 Interest and protest fee on above 

note. 12.39 . L. 

188 “ 30 Protest fee on check of-1515.00, 

protested June 14. 2.35 . i. 

189 “ 30 Protest fee on check of-113.57, 

protested July 3. 2.35 .[ . 

190 Aug. 6 Note maturing 10/5/29. $68.78 

191 “ 14 Unpaid note due Aug. 6 . 868.78 . j.. 

192 “ 14 Interest and protest fee on above 

note. 16.20 .1. 

193 “ 19 Note maturing 11/18/29. 1071.59 

194 “ 19 Note maturing 11/18/29. 1530.00 

1S ! 

195 “ 24 Unpaid note due Aug. 18. 1071.59 . L. 

196 “ 24 Protest fee on above note. 2.19 . 

197 “ 24 Unpaid note due Aug. 18. 1530.00 .. 

198 “ 24 Protest fee on above note. 2.19 .1. 

199 “ 24 Interest on above note. 39.02 . 

200 Sept. 14 Unpaid note due Sept. 3 . 900.00 . 

201 “ 14 Interest and protest fee on above 

note. 12.34 .i. 

202 “ 24 Unpaid note due Sept. 13. 1200.00 . [. 

203 “ 24 Interest and protest fee on above 

note. 20.21 .L. 

204 Oct. 17 Unpaid note due Oct. 5 . 868.78 . i. 

205 “ 17 Interest on above note. 12.29 . j. . 

206 Nov. 25 Charging back credit allowed for 

4 tires claimed lost in transit 
but later found to have been 


Balance 

163.36 

908.23 

2438.23 


908.23 


163.36 

363.36 
269.44 
157.91 
290.86 


990.86 

935.22 

2452.41 

937.41 

2452.41 

1252.41 
277.59 

1024.95 

1138.52 

175.05 

206.46 

693.54 

579.97 

320.03 

332.42 

334.77 

337.12 

531.66 

337.12 

353.32 

718.27 

2248.27 


1176.68 

1174.49 

355.51 

357.70 

396.72 

1296.72 

1309.06 

2509.06 

2529.27 

3398.05 

3410.34 
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CENTRAL TIRE AND ACCESSORY CO. ET AL. VS. 


Item 

No. Date Items Debits Credits Balance 

1929 





delivered. 

92.64 .... 

.... 3502.98 

207 

Nov. 

25 

Unpaid note due Nov. 18. 

1530.00 .... 

.... 5032.98 

208 

U 

25 

Interest and protest fee on above 







23.37 .... 

5056 35 

209 

U 

25 

Unpaid note due Nov. 18. 

1071.59 .... 

.... 6127.94 

210 


25 

Interest on above note. 

16.51 .... 

.... 6144.45 




Balance. 

$6144.45 



19 “B.” 

This agreement, entered into this fifth day of June, A. D. 
1928, between the Central Tire and Accessory Company, 
Inc., a corporation, doing business at 1220-1222 14th St. N. 
W., Washington, District of Columbia, purchasers, the 
Standard Tire Company, Inc., a corporation, Willoughby, 
Ohio, seller, and Albert Shapiro, and Rebecca Shapiro, his 
wife, Samuel Zuckerman, and David Zuekerman, guar¬ 
antors. 

Whereas, the said merchant has, at the request of the 
said tradesman, agreed to supply it from time to time in the 
course of its said trade with goods on credit, not at any 
time to exceed altogether in value, at trade prices, the sum 
of $7,500.00 Dollars, which it, the said merchant, has con¬ 
sented to do, on having the agreement hereinafter con¬ 
tained : 

Now, these presents witness that it, the said merchant, in 
consideration of the agreement on the part as well of the 
said tradesman as also of the said guarantors hereinafter 
expressed, hereby agrees to supply the said tradesman 
from time to time, upon the usual terms of credit in its 
trade, with goods for the purpose of being used therein; 
but the whole so supplied shall not, at any time, exceed in 
value, at trade prices, the sum of $7,500.00 Dollars. 

The said tradesman hereby agrees to duly pay the said 
merchant for the articles so as to be from time to time sup¬ 
plied to him as aforesaid, when and as the same shall re¬ 
spectively become due, according to the usages of his said 
trade. 

The said guarantors, in consideration of the agree- 

20 ment on the part of the said merchant hereinbefore 
contained, hereby agree that they will pay the said 

merchant all and every such sum and sums of money as 
shall from time to time, or at any time hereafter, during the 
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continuance of this agreement, become due to it from the 
said corporation for articles to be so supplied as aforesaid, 
but not exceeding in the whole, for the time beiiig, the sum 
of $7,500.00 Dollars. 

In consideration of the seller delivering to the purchaser, 
set forth above, all the goods which it personally or by its 
agents or employees may purchase or order of the seller 
from time to time, to the extent of the sum hereinbefore 
stipulated, we do hereby guarantee and bindi ourselves, 
jointly and severally, to punctual payment of the debt or 
debts thereby created, as fully as if purchased On our own 
personal accounts. Provided, however, that the' amount of 
the indebtedness for goods so bought shall not exceed 
$7,500.00 Dollars. It is understood, however, that as it may 
make payment and reduce the amount of its indebtedness, 
it may from time to time purchase again, so that our lia¬ 
bility shall at no time exceed the sum of $7,500.00 Dollars; 
and the acceptance of notes or drafts from it shall in no way 
impair or weaken the validity of this guaranty, Iwhich is to 
be in full force and virtue until revoked in writing. And 
should the amount or amounts purchased as above stipu¬ 
lated be not paid by it at maturity, the seller herein shall 
have the right to proceed against us for its recovery, with¬ 
out any further proceedings or action it and we waive 
homestead and all other exemptions on both real and per¬ 
sonal property as to the guaranty above mentioned. 
21 Witness our hands and seals this 5th day of June, 
1928. 

[corporate seal.] CENTRAL TIRE & ACCES- 
SORY CO 

By SAMUEL ZUCKEIfMAN, 

President. 
STANDARD TIRE COM¬ 
PANY, INC., 

By R. J. FIRESTONE. 

SAMUEL ZUCKERMAN, 

D. H. ZUCKERMAN, 

ALBERT SHAPIRO, 
REBECCA SHAPIRO, 

Guarantors. 
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CENTRAL TIRE AND ACCESSORY CO. ET AL. VS. 


Filed Mar. 28, 1930. Frank E. Cunningham, Clerk. 

“A.” 

In the Supreme Court of the District of Columbia. 

At Law. No. 77,565. 

Standard Tire Company, Inc., Plaintiff, 
vs. 

Central Tire and Accessory Company, Inc., et al.. Defendants. 
Bill of Particulars. 


Date Items Debits 

1928 

June 6 Invoice (see copy). 4118.32 

“ 12 Invoice (see copy) . 185.12 

“ 18 Credit memo. (Freight). 

“ 19 Invoice (see copy). 32.88 

a matnrimr S/6/28. 


“ 26 “ 9/14/28. 

“26 “ ; “ 10/14/28. 

July 23 Invoice (see copy). 122.88 

“ 23 Credit memo, (advertising). 

“24 “ “ (Bellmore Salary). 

“ 26 Invoice (see copy). 2553.16 

“ 28 Note maturing 9/25/28. 


“ 30 Voucher Record (Salary). 

Aug. 2 Invoice (see copy). 46.56 

“ 6 Voucher Record (Bellmore). 

“ 10 Invoice (see copy). 451.28 

“ 9 Invoice (see copy). 46.56 

“ 13 Invoice (see copy). 48.32 

“ 13 Voucher Record (Bellmore). 


Credits Balance 


. 4303.44 

89.77 4213.67 

. 4246.55 

1372.77 2873.78 

1372.77 1501.01 

1372.78 128.23 

. 251.11 

50.00 201.11 

50.00 151.11 

. 2704.27 

851.05 1853.22 
851.06 1002.16 
851.05 151.11 

25.00 126.11 

. 172.67 

25.00 147.67 

. 598.95 

. 645.51 

. 693.83 

25.00 668.83 
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June 21 Check. 113.57 

“ 27 Unpaid note. 1313.57 . 

“ 27 Interest & protest fees on above note... 31.41 . 

July 2 Note maturing 9/3/29 . 900.00 

“ 3 Check returned. 113.57 . 

“ 17 Unpaid note due July 5. 900.00 . 

“ 17 Interest & protest fees on above note... 12.39 . 

“ 30 Protest fee on check of 1515.00, pro¬ 
tested June 14. 2.35 . 

“ 30 Protest fee on check of 113.57, pro¬ 
tested July 3. 2.35 . 

Aug. 6 Note maturing 10/5/29 . 868.78 

“ 14 Unpaid note due Aug. 6 . 868.78 . 

“ 14 Interest & protest fee on above note_ 16.20 . 

“ 19 Note maturing 11/18/29. 1071.59 

“ 19 Note maturing 11/18/29. 1530.00 

“ 24 Unpaid note due Aug. 18. 1071.59 . 

“ 24 Protest fee on above note. 2.19 . 

“ 24 Unpaid note due Aug. 18. 1530.00 . 

“ 24 Protest fee on above note. 2.19 . 

“ 24 Interest due on above note. 39.02 . 

Sept. 14 Unpaid note due Sept. 3 . 900.00 . 

“ 14 Interest & protest fee on above note_ 12.34 . 

* 24 Unpaid note due Sept. 13. 1200.00 . 

* 24 Interest & protest fee on above note_ 20.21 . 


1138.52 

175.05 

206.46 

693.54 

579.97 

320.03 

332.42 

334.77 

337.12 

531.66 

337.12 

353.32 

718.27 

2248.27 
1176.68 
1174.49 

355.51 

357.70 

396.72 

1296.72 

1309.06 

2509.06 

2529.27 
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Debits Credits Balance 


Oct. 17 Unpaid note due Oct. 5. 868.78 ..;. 3398.05 

“ 17 Interest on above note. 12.29 . i. 3410.34 

Nov. 25 Charging back credit allowed for 4 
tires claimed lost in transit but later 

24 found to have been delivered. 92.64 . i . 3502.98 


Nov. 25 Unpaid note due Nov. IS. 1530.00 

“ 25 Interest and protest fee on above note.. 23.37 

“ 25 Unpaid note due Nov. IS. 1071.59 

“ 25 Interest on above note. 16.51 

Balance. $6144.45 


5032.98 

5056.35 

6127.94 

6144.45 


Apr. 17 
“ 24 
“ 30 
May 3 
“ 6 
“ 6 
“ 8 
“ 8 
“ 8 
“ 10 
“ 10 
“ 14 

“ 20 
“ 22 
“ 22 
“ 22 
“ 23 
“ 23 
“ 24 

Apr. 23 
« 20 
May 4 
“ 29 
June 1 
“ 3 


Check. 

Check. 

Check... 

Money advanced to take up note. 

Check returned. 

Check... 

Note maturing 7/5/29. 

“ “ 8/6/29. 

Check. 

Unpaid note of $1045.45 and interest. 

Cheek. 

Check returned. 

Check returned. 

Note maturing 8/18/29. 

Note maturing 8/18/29. 

Money advanced to take up note.... 
Money advanced to take up note.... 

Check returned. 

Credit memo. (Returns). 

Check returned, protested. 


Money advanced to take up note. 

Credit Memo. (Returns). 

Unpaid note due May 24th. 

Check. 

Check returned. 

Note maturing 9/13/29. 

Check. 

Credit Memo. (Returns). 


1200.00 

1530.00 

747.36 


493.988 

293.98 

93.98 

1162.76 

1362.76 

1152.76 
262.76 
606.02 

1106.02 

36.64 

236.64 

36.64 

163.36 

908.23 

2438.23 

908.23 

163.36 

363.36 
269.44 
157.91 

290.86 

990.86 
935.22 

2452.41 

937.41 

2452.41 

1252.41 
277.59 

1024.95 


Feb. 12 Check. ! 400.00 

“ 22 Cheek. i 4-70 

“ 23 Check Returned. 400.00 . 

“ 23 Protest fee on check. 2.23 . 

“ 25 Check. 1,400 00 

“ 26 Note maturing 6/15/29. j 1313.57 

Mar. 6 Interest & Discount & Protest Fee on 

protested note $500, due Feb. 25.... 7.33 . 

w 6 Unpaid note due Feb. 25 . 500.00 j. 

“ 6 Check Returned. 4.70 :. 

“ 6 Check Returned. 400.00 j. 

“ 6 Protest fee on check. 2.23 

“ 7 Check. 4.70 

“ 7 Check. i 500.00 

“ 11 Check. 1 402.35 

“ 12 Monev advanced to take up note. 830.59 

“ 15 Check.. . 425.00 

3—o372a 


1313.57 

1308.87 

1708.87 

1711.10 

1311.10 
2.47 
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CENTRAL TIRE AND ACCESSORY CO. ET AL. VS. 


Date Items Debits Credits 

1928 

Mar. 23 Check Returned, protested. 494.70 . 

“ 25 Money advanced to take up note. 1500.00 . 

“ 25 Check. 402.35 

“ 26 Check Returned, protested. 427.35 . 

Apr. 1 Note maturing 5/24/29. 1500.00 

“ 1 Check. 425.00 

“ 3 Money advanced to take up note. 830.60 . 

“ 5 Check returned, protested. 404.70 . 

“ 5 Note maturing 5/6/29. 700.00 

“ S Check. 130.60 

“ 10 Check.,. 425.00 

“ 13 Check returned, protested. 427.35 . 

“ 15 Credit Memo. (Adjustment). 35.46 

“ 16 Credit Memo. (4 tires claimed lost in 

transit). 92.64 

27 

Dec. 15 Money advanced to take up note. 924.60 . 

“ 17 Check. 224.60 

" 18 Credit Memo. (Advertising). 250.00 

“ 18 Credit Memo. (Adjustment). 4.04 

“ 21 Invoice (see copy). 252.48 . 

“ 21 Invoice (see copy). 3136.36 . 

“ 24 Check. 200.00 

“ 26 Money advanced to take up note. 700.00 . 

“ 26 Note maturing 2/25/29.. 500.00 

“28 “ “ 4/26/29. 1045.45 

“ 2S “ “ 5/25/29. 1045.45 

“28 “ “ 5/25/29. 1045.46 

“31 “ “ 2/14/29. 800.00 

“ 31 Check. 200.00 

1929 

Jan. 9 Interest on note of $911.96 due Dec. 

15,1928. 13.59 . 

“ 9 Invoice (see copy). 139.76 . 

“ 9 Unpaid note due 12/31/28. 1000.00 . 

“ 15 Invoice (see copy). 100.00 . 

“ 16 Invoice (see copy). 45.28 . 

“ 17 Credit Memo, (freight). 69.98 

“23 “ “ “ . 3.15 

“ 23 Money advanced to take up note. 1810.00 . 

“ 24 Check. 310.00 

“ 24 Note maturing 3/26/29. 1500.00 

Feb. 6 Check returned. 310.00 . 

“ 6 Protest fee on check. 2.35 . 

“ 7 Check. 310.00 

“ 8 Money advanced to take up note. 700.00 . 

“ 8 Money advanced to take up note. 890.00 . 

28 

Oct. 12 Money advanced to take up note. 1372.78 . 

“ 13 Invoice (see copy). 50.96 . 

“ 13 Note maturing 12/31/28. 1000.00 

“13 “ : “ 1/25/29. 1210.00 

“ 15 Invoice (see copy). 573.24 . 

“ 15 Credit Memo. (Freight). 28.24 

“ 15 Check. 400.04 

“ 17 Invoice (see copy). 46.32 . 

“ 22 Check. 400.00 

“ 23 Money advanced to take up note. 851.06 . 

“ 23 Invoice (see copy). 48.92 . 

“ 25 Invoice (see copy). 83.92 . 

“ 26 Invoice (see copy). 55.6S . 

“ 27 Check... ; . 400.00 

“ 29 Invoice (see copy). 929.96 . 


Balance 


815.03 

2315.03 

1912.68 

2340.03 

840.03 

415.03 

1245.63 

1650.33 

950.33 

819.73 

394.73 
822.08 
786.62 


693.98 


211.88 
12.72 
262.72 
266.76 
14.28 
3122.08 
2922.08 
3622.08 
3122.08 
2076.63 
1031.IS 
14.28 
814.28 
1014.28 


1000.69 

S60.93 

139.07 

239.07 

284.35 

214.37 

211.22 

2021.22 

1711.22 

211.22 

521.22 

523.57 

213.57 

913.57 
1713.57 


2565.74 

2616.70 

1616.70 

406.70 

979.94 

951.70 
551.66 
597.98 

197.95 
1049.04 
1097.96 
1181.88 
1237.56 

S37.56 

1767.52 
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Date Items 

1920 

Nov. 2 Credit Memo. (Freight & Express). .. 

“ 2 Credit Memo. (Freight). 

“ 3 Check. 

“ 13 Credit Memo. (Freight). 

“ 13 Money advanced to take up note. 

“ 13 Check. 

“ 19 Invoice (see copy). 

" 19 Note maturing 12/25/28... 

“ 23 Money advanced to take up note. 

“ 23 Note maturing 1/25/29. 

“ 24 Check. 

Dec. 6 Credit Memo. (Freight & Express).. . 

“ 17 Note maturing 2/12/29. 

“ 17 “ 3/15/29. 

“ 17 “ 4/5/29. 

29 


Debits 


911.96 

331.96 
868.'07 


Credits Balance 


16.95 1750.57 
1.31 1749.26 
400.00 1349.26 
20.03 1329.23 

i. 2241.19 

211.96 2029.23 

i. 2361.19 

700.00 1661.19 

j. 2529.26 

610.00 1229.26 
268.07 1661.19 
12.72 1648.47 
700.00 948.47 

830.59 117.88 

830.60 712.7= 


Aug. 17 Check. 

“ 20 Invoice (see copy). 

“ 20 Credit memo. (Freight). 

“ 20 Voucher Record (Bellmore). 

“ 21 Credit memo, (commissions). 

“ 22 Unpaid note, interest & protest fees.... 

“ 23 Invoice (see copy). 

“ 27 Invoice (see copy). 

“ 28 Voucher Record (Bellmore). 

“ 30 Invoice (see copy). 

Sept. 4 Voucher Record (Bellmore). 

" 4 Check... 

“ 5 Invoice (see copy). 

“ 5 Check. 

“ 8 Credit Memo. (Freight). 

u 10 Invoice (see copy). 

" 11 Credit memo. (Signs). 

“ 14 Invoice (see copy). 

“ 17 Credit memo. (Freight). 

“ 29 Money advanced to take up note. 

“ 20 Check. 

“ 24 Protest fee on note due 9/4/28. 

“ 24 Protested Note. 

“ 25 Credit Memo, (returns). 

“ 25 Note maturing 11/15/28. 

“ 25 “ 12/15/28. 

“ 26 Invoice (see copy). 

Oct. 1 Invoice (see copy). 

“ 1 Check. 

“ 4 Check...... 

* 5 Check Returned Protested. 

“ 9 Credit memo. (Returns). 


. I3S6.49 717.66 

180.80 i. 536.86 

. i 63.32 600.18 

. ! 25.00 625.18 

. 5.S2 631.00 

1388.70 |. 757.70 

98.54 !. 856.24 

66.72 j. 922.96 

. ! 25.00 897.96 

66.72 !. 964.68 

. ! 25.00 939.68 

. ! 66.72 872.96 

734.64 :. 1607.60 

. 400.00 1207.60 

. j 24.67 1182.93 

166.56 !. 1349.49 

. 38.00 1311.49 

76.64 . 1388.13 

. 17.46 1370.67 

851.05 L. 2221.72 

. 1393.35 828.37 

2.21 i. 830.58 

1393.35 |. 2223.93 

. ! 98.56 2125.37 

. 911.96 1213.41 

. 911.96 301.45 

1284.76 '. 1586.21 

71.24 !. 1657.45 

. 400.00 1257.45 

. 1393.35 135.90 

1395.58 . 1259.68 

. 66.72 1192.96 


30 Pleas of Albert and Rebecca Shapiro, and Samuel 


and David Zuckerman to Second Amended Decla¬ 


ration. 


Filed July 29, 1930. 

* # * * * * j * 

1. The defendants, Albert Shapiro, Rebecca Shapiro, 
Samuel Zuckerman and David Zuckerman land each of 
them, for a plea to the second amended declaration herein 
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deny that the whole of the goods supplied by plaintiff to the 
Central Tire and Accessory Company, did not at any time 
exceed altogether in value at trade prices, the sum of 
Seventy five hundred ($7500) Dollars and deny that the 
debt alleged of Six thousand one hundred forty four dol¬ 
lars and forty-five cents ($6144.45) has become due or any 
part thereof and say that all indebtedness owed by the said 
named defendants to the plaintiff for goods, merchandise 
and articles the payment of which was guaranteed by said 
agreement, has been paid and there is nothing due or owing 
therefor. 

2. For a further plea to said second amended declara¬ 
tion, said defendants say that contrary to and in violation 
of the terms and conditions of said contract of guaranty, 
the said plaintiff and defendant, Central Tire and Acces¬ 
sory Company, Inc., made a material change in the obliga¬ 
tion of the s;aid Central Tire and Accessory Company, Inc., 
to which said guaranty related, by a substantial change in 
the terms of said contract, without the consent of said 
guarantors prejudicial to their rights and before said 
guarantors liability had been finally settled, in that said 
plaintiff in addition to selling goods and merchandise to 
the said defendant corporation on credit, also advanced and 
loaned money to the said defendant, Central Tire and Ac¬ 
cessory Company, Inc., from time to time in the conduct 
of said business aggregating the sum of $15,848.30 as set 
forth in detail on the bill of particulars annexed to and 
made a part of said amended declaration and that the 
amount sued for herein does not represent money 
31 due for goods and merchandise sold and delivered 
under the terms of said contract of guaranty, but 
represents the balance due for money loaned by the plain¬ 
tiff to the said Central Tire and Accessory Company, Inc., 
the repayment of which said defendants did not undertake 
and promise to make. The defendants deny that the 
amount of each item marked “money advanced” on the 
Bill of Particulars was but a debiting of the item previ¬ 
ously credited to said defendant corporation, but on the 
contrary say that the plaintiff in each instance actually 
loaned to said defendant corporation money which in some 
instances was only a part of the note indebtedness then ac¬ 
crued and that these loans of money were made by plaintiff 
to assist said defendant corporation in the payment of said 
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maturing notes and said loans were made without notice 
or the consent or knowledge of each of the other defendants 
and that the effect of said cash loans by plaintiff to de¬ 
fendant corporation was prejudicial to the rights of each 
of the other defendants under the aforesaid guaranty agree¬ 
ment because at any time that said other defendants would 
have learned that the defendant corporation had failed to 
meet its promissory notes when due said other defendants 
could then have notified the plaintiff to cease further ship¬ 
ments of merchandise on the credit of said guaranty and 
thereby have avoided further liability on said guaranty, 
and the conduct of said plaintiff as aforesaid in making 
said cash loans to the defendant corporation operated to 
the great prejudice and damage of each of said other de¬ 
fendants and thereby released them from the! obligations 
of said guaranty. 

Defendants further say that the loans made as aforesaid 
by plaintiff to defendant were not according to the usages 
of said trade and not following the course of prior business 
dealings between the plaintiff and defendant j corporation 
and that the plaintiff never notified each of said de- 
32 fendant guarantors of the failure of said defendant 
corporation to pay said notes when due and con¬ 
cealed said fact from them. j: 

That said written guaranty contained a provision that 
the acceptance of notes from the defendant, Central Tire 
and Accessory Company should not impair or weaken the 
validity of said guaranty until said guaranty was revoked 
in writing, and also provided that should the amounts of 
merchandise purchased be not paid by said defendant cor¬ 
poration at maturity the plaintiff should have the right to 
proceed against the defendants for its recovery, but de¬ 
fendants say that the plaintiff did not upon the failure of 
the defendant, Central Tire and Accessory Company, to 
pay the amount at maturity proceed against these defend¬ 
ants or in any manner notify them of said default in pay¬ 
ment of said promissory notes or of the fact that the plain¬ 
tiff was advancing to the defendant corporation the money 
with which to pay said notes in whole or in part. 

Wherefore said defendants deny any and all indebted¬ 
ness to the plaintiff. 

ALVIN L. NEWMYER, 
Attorney for defendants. 
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Affidavit of Albert Shapiro. 

• ##•*«* 

District of Columbia, ss : 

I, Albert Shapiro, being first duly sworn on oath depose 
and say that I am one of the persons named as defendants 
in the above entitled cause and make this affidavit on be¬ 
half of myself and as agent for my wife and co-defendant, 
Rebecca Shapiro, and have personal knowledge of the facts. 

I deny that either I or Rebecca Shapiro is indebted 
33 to the Standard Tire Company, Inc., plaintiff herein, 
in the sum of Six Thousand one hundred forty-four 
dollars and forty-five cents ($6144.45) with interest or in 
any other sum whatsoever, but state that we have a just de¬ 
fense to the entire claim of said plaintiff by reason of the 
following facts: 

That the Central Tire and Accessory Company is not in¬ 
debted to the Standard Tire Company, Inc., for any goods 
and merchandise, but that the said Standard Tire Com¬ 
pany has been paid in full for all goods and merchandise 
sold and delivered to the Central Tire and Accessory Com¬ 
pany and Covered by the contract of guaranty which affiant 
and other defendants signed; that the amount of money 
sought to be recovered in this cause represents money ad¬ 
vanced and loans by the Standard Tire Company, Inc., to 
the Central Tire and Accessory Company, Inc., and that 
the guaranty agreement dated June 5, 1928, whereunder 
plaintiff seeks to recover herein was a guaranty for the 
payment of goods purchased on credit and not a guaranty 
for the repayment of money loaned. That the said Central 
Tire and Accessory Company, Inc., as shown by the Bill of 
Particulars attached to the Amended Declaration herein 
borrowed the sum of Fifteen Thousand eight hundred forty 
eight dollars and thirty eight cents ($15,848.38) from the 
Standard Tire Company, Inc., between September 20,1928, 
and May 4, 1929, and has repaid all of said amount except 
Six Thousand one hundred forty-four dollars and forty- 
five cents ($6144.45) in addition to paying for all merchan¬ 
dise purchased. 

The defendants deny that the amount of each item 
marked “money advanced” on the Bill of Particulars was 
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but a debiting of the item previously credited to said de¬ 
fendant corporation, but on the contrary say that the plain¬ 
tiff in each instance actually loaned to said defendant cor¬ 
poration money which in some instances was only a 

34 part of the note indebtedness then accrued and that 
these loans of money were made by plaintiff to as¬ 
sist said defendant corporation in the payment of said 
maturing notes and said loans were made without notice 
to or the consent or knowledge of each of the other defend¬ 
ants and that the effect of said cash loans by plaintiff to de¬ 
fendant corporation was prejudicial to the rights of each of 
the other defendants under the aforesaid guaranty agree¬ 
ment because at any time that said other defendants would 
have learned that the defendant corporation had failed to 
meet its promissory notes when due said other defendants 
could then have notified the plaintiff to cease further ship¬ 
ments of merchandise on the credit of said guaranty and 
thereby have avoided further liability on said guaranty, 
and the conduct of said plaintiff as aforesaid in making 
said cash loans to the defendant corporation operated to 
the great prejudice and damage of each of the said other 
defendants and thereby released them from the obligations 
of said guaranty. 

Defendants further say that the loans made as aforesaid 
by plaintiff to defendant were not according to the usages 
of said trade and not following the course of prior business 
dealings between the plaintiff and defendant corporation 
and that the plaintiff never notified each of said defendant 
guarantors of the failure of said defendant corporation to 
pay said notes when due and concealed said fact from them. 

That said written guaranty contained a provision that 
the acceptance of notes from the defendant, Central Tire and 
Accessory Company should not impair or weaken the valid¬ 
ity of said guaranty until said guaranty was revoked in 
writing, and also provided that should the amounts or mer¬ 
chandise purchased be not paid by said defendant corpora¬ 
tion at maturity the plaintiff should have the right to pro¬ 
ceed against the defendants for its recovery, but 

35 defendants say that the plaintiff did not upon the 
failure of the defendant, Central Tire and Accessory 

Company, to pay the amount at maturity proceed against 
these defendants or in any manner notify them of said de¬ 
fault in payment of said promissorv notes or of the fact 
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that the plaintiff was advancing to the defendant corpora¬ 
tion the money with which to pay said notes in whole or in 
part. 

Wherefore affiant denies any indebtedness to the plain¬ 
tiff on the part of the defendants Albert Shapiro and Re¬ 
becca Shapiro. 

ALBERT SHAPIRO. 

Subscribed and sworn to before me this 21 day of July, 
1930. 

[seal.] JOS. BURROWS, Jr., 

Notary Public. 

Affidavit of David Zuckerman. 

******* 


District of Columbia, ss : 

I, David Zuckerman, being first duly sworn on oath de¬ 
pose and say that I am one of the persons named as defend¬ 
ants in the above entitled cause and make this affidavit on 
behalf of myself and as agent for Samuel Zuckerman, and 
have personal knowledge of the facts. I deny that either I 
or Samuel Zuckerman is indebted to the Standard Tire 
Company, Inc., plaintiff herein, in the sum of Six Thousand 
one hundred forty-four dollars and forty-five cents 
($6144.45) with interest or in any other sum whatsoever, 
but state that we have a just defense to the entire claim of 
said plaintiff by reason of the following facts: 

36 That the Central Tire and Accessory Company is 
not indebted to the Standard Tire Company, Inc., for 
any goods and merchandise, but that the said Standard Tire 
Company has been paid in full for all goods and merchan¬ 
dise sold and delivered to the Central Tire and Accessory 
Company and covered by the contract of guaranty which 
affiant and other defendants signed; that the amount of 
money sought to be recovered in this cause represents 
money advanced and loans by the Standard Tire Company, 
Inc., to the Central Tire and Accessory Company, Inc., and 
that the guaranty agreement dated June 5, 1928, where- 
under plaintiff seeks to recover herein was a guaranty for 
the payment of goods purchased on credit and not a guar¬ 
anty for the repayment of money loaned. That the said 
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Central Tire and Accessory Company, Inc., as shown by the 
Bill of Particulars attached to the Amended Declaration 
herein borrowed the sum of Fifteen Thousand eight hun¬ 
dred forty eight dollars and thirty eight cents; ($15,848.38) 
from the Standard Tire Company, Inc., between September 
20,1928, and May 4,1929, and has repaid all of isaid amount 
except six thousand one hundred forty four dollars and 
forty five cents ($6144.45) in addition to paying for all 
merchandise purchased. 

I further aver that contrary to the terms of said con¬ 
tract of guaranty the said named plaintiff and defendant 
corporation made a material change in the obligation of the 
defendant corporation by a substantial alteration in the 
terms of their contract without the consent of the guaran¬ 
tors and prejudicial to their rights in that Said plaintiff 
agreed to and did advance and loan money tb the defend¬ 
ant corporation from time to time between September 20, 
1928, and May 4,1929, aggregating over Fifteen Thousand 
($15,000) Dollars, for the purpose of enabling! said defend¬ 
ant corporation to meet the trade aeeeptaneesj it had given 
plaintiff for merchandise and the indebtedness sued 
37 for herein is for cash loaned as aforesaid and not for 
merchandise sold and delivered within,the terms of 
said contract of guaranty. The defendants deny that the 
amount of each item marked “money advanced” on the 
Bill of Particulars was but a debiting of the item previ¬ 
ously credited to said defendant corporation, but on the 
contrary say that the plaintiff in each instance actually 
loaned to said defendant corporation money which in some 
instances was only a part of the note indebtedness then ac¬ 
crued and that these loans of money were made by plain¬ 
tiff to assist said defendant corporation in the payment of 
said maturing notes and said loans were made without 
notice or the consent or knowledge of each j of the other 
defendants and that the effect of said cash loans by plain¬ 
tiff to defendant corporation was prejudicial to the rights 
of each of the other defendants under the aforesaid guar¬ 
anty agreement because at any time that said other de¬ 
fendants would have learned that the defendant corpora¬ 
tion had failed to meet its promissory notes when due said 
other defendants could then have notified the plaintiff to 

4—5372a 
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cease further shipments of merchandise on the credit of 
said guaranty and thereby have avoided further liability 
on said guaranty, and the conduct of said plaintiff as 
aforesaid in making said cash loans to the defendant cor¬ 
poration operated to the great prejudice and damage of 
each of the said other defendants and thereby released them 
from the obligations of said guaranty. 

Defendants further say that the loans made as afore¬ 
said by plaintiff to defendant were not according to the 
usages of said trade and not following the course of prior 
business dealings between the plaintiff and defendant cor¬ 
poration and that the plaintiff never notified each of the 
said defendant guarantors of the failure of said defend¬ 
ant corporation to pay said notes when due and concealed 
said fact from them. 

38 That said written guaranty contained a provision 
that the acceptance of notes from the defendant, Cen¬ 
tral Tire and Accessory Company should not impair or 
weaken the validity of said guaranty until said guaranty 
was revoked in writing, and also provided that should the 
amounts of merchandise purchased be not paid by said de¬ 
fendant corporation at maturity the plaintiff should have 
the right to proceed against the defendants for its recovery, 
but defendants say that the plaintiff did not upon the fail¬ 
ure of the defendant. Central Tire and Accessory Company, 
to pay the amount at maturity proceed against these de¬ 
fendants or in any manner notify them of said default in 
payment of said promissory notes or of the fact that plain¬ 
tiff was advancing to the defendant corporation the money 
with which to pay said notes in whole or in part. 

Wherefore affiant denies any indebtedness to the plain¬ 
tiff on the part of the defendants Samuel Zukerman and 
David Zukerman. 

DAVID ZUKERMAN. 

Subscribed and sworn to before me this 21 day of July, 
1930. 

[seat,.] JOS. BURROWS, Jr., 

Notary Public, D. C. 
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Amended Affidavit of Defense on Behalf of Albert cmd 
Rebecca Shapiro to Second Amended Declaration. 

Filed November 11, 1930. 

* * * « • # * 


District of Columbia, ss : 

I, Albert Shapiro, being first duly sworn on oath depose 
and say that I am one of the persons named as defendants 
in the above entitled cause and make this affidavit on 
39 behalf of myself and as agent for my wife and co¬ 
defendant, Rebecca Shapiro, and have personal 
knowledge of the facts. I deny that either ]j or Rebecca 
Shapiro is indebted to the Standard Tire Company, Ine., 
plaintiff herein, in the sum of Six Thousand one hundred 
forty four dollars and forty-five cents ($6,144.45) with in¬ 
terest or in any other sum whatsoever, but state that we 
have a just defense to the entire claim of Said plaintiff 
by reason of the following facts: 

That the Central Tire and Accessory Condpany is not 
indebted to the Standard Tire Company, Inc., for any goods 
and merchandise, but that the said Standard Tire Company 
has been paid in full for all goods and merchandise sold 
and delivered to the Central Tire and Accessary Company 
and covered by the contract of guaranty which affiant and 
other defendants signed; that the amount of money sought 
to be recovered in this cause represents money advanced 
and loans by the Standard Tire Company, Inci, to the Cen¬ 
tral Tire and Accessory Company, Inc., and tljiat the guar¬ 
anty agreement dated June 5, 1928, whereunder plaintiff 
seeks to recover herein was a guaranty for jthe payment 
of goods purchased on credit and not a guaranty for the 
repayment of money loaned. That the said pentral Tire 
and Accessory Company, Inc., as shown by the Bill of Par¬ 
ticulars attached to the Amended Declaration herein bor¬ 
rowed the sum of Fifteen thousand eight hundred forty 
eight dollars and thirty eight cents ($15,848.38) from the 
Standard Tire Company, Inc., between September 20,1928, 
and May 4,1929, and has repaid all of said amount except 
Six Thousand one hundred forty-four dollars and forty 
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five cents ($6144.45) in addition to paying for all merchan¬ 
dise purchased. 

The defendants deny that the amount of each item 
marked “money advanced” on the Bill of Particulars was 
but a debiting of the item previously credited to said de¬ 
fendant corporation, but on the contrary say that the plain¬ 
tiff in each instance actually loaned to said defendant cor¬ 
poration money which in many instances was only a 
40 part of the sum representing the promissory note 
indebtedness then accrued and that these loans of 
money were made by plaintiff to said defendant corporation 
without notice to or the consent or knowledge of each of 
ttie other defendants and that the effect of said cash loans 
by plaintiff to defendant corporation was prejudicial to the 
rights of each of the other defendants under the aforesaid 
guaranty agreement because at any time that said other 
defendants would have learned that the defendant corpora¬ 
tion had failed to meet its promissory notes when due said 
other defendants could then have notified the plaintiff to 
cease further shipments of merchandise on the credit of 
said guaranty and thereby have avoided further liability 
on said guaranty, and the conduct of said plaintiff as afore¬ 
said in making said cash loans to the defendant corpora¬ 
tion operated to the great prejudice and damage of each 
of the said other defendants and thereby released them 
from the obligations of said guaranty. 

Defendants further say that the loans of money made as 
aforesaid by plaintiff to defendant were not according to the 
usages of said trade and not following the course of prior 
business dealings between the plaintiff and defendant cor¬ 
poration and that the plaintiff never notified each of said 
defendant guarantors of the failure of said defendant cor¬ 
poration to pay said notes when due and concealed said 
fact from them. 

That said written guaranty contained a provision that 
the acceptance of notes from the defendant, Central Tire 
and Accessory Company should not impair or weaken the 
validity of said guaranty until said guaranty was revoked in 
writing, and also provided that should the amounts or mer¬ 
chandise purchased be not paid by said defendant corpora¬ 
tion at maturity the plaintiff should have the right to pro¬ 
ceed against the defendants for its recovery, but defend- 
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ants say that the plaintiff did not upon th^ failure of 

41 the defendant, Central Tire and Accessory Company, 
to pay the amount at maturity proceed against these 

defendants or in any manner notify them of said default in 
payment of said promissory notes or of the fact that the 
plaintiff was loaning to the defendant corporation large 
sums of money. 

The defendants deny that the amount of each item marked 
money advanced on the Bill of Particulars was but a debit¬ 
ing of the amount previously credited to said defendant cor¬ 
poration, but on the contrary aver the fact to be: that every 
promissory note which was made and executed by the de¬ 
fendant corporation to the plaintiff corporation and repre¬ 
sented goods sold and delivered by the plaintiff corporation 
to the defendant corporation under the aforesaid contract 
of guaranty, was in fact paid in full by the defendant cor¬ 
poration and there is nothing due or owing on any promis¬ 
sory notes or drafts made and delivered by the defendant 
corporation to the plaintiff corporation for goods sold and 
delivered under the aforesaid contract of guaranty. 

That in all instances the defendant corporation paid said 
notes and drafts with its own funds, although in some in¬ 
stances the plaintiff corporation did loan to the defendant 
corporation sums of money, but these loans of money were 
made by the plaintiff corporation to the defendant corpora¬ 
tion without the knowledge or consent of affiant and this 
affiant never did guarantee the repayment of any sums of 
money so loaned; that in all cases in which the plaintiff cor¬ 
poration loaned to the defendant money, as afpresaid, the 
defendant corporation made and delivered to the plaintiff 
corporation its promissory note for all loans of such sums 
and when said notes became due and payable the defendant 
corporation paid the same and said notes were marked paid 
and were cancelled, although the defendant corporation in 
some instances did borrow further sums from the 

42 plaintiff corporation and used part of said sums so 
borrowed for the payment of its maturirig notes for 

money borrowed, as aforesaid. 

Wherefore, affiant denies any indebtedness to the plaintiff 
on the part of the defendants Albert Shapiro aind Rebecca 
Shapiro. 

ALBERT StfAPIRO. 
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Subscribed and sworn to before me this 11th day of No¬ 
vember, 1930. 

[seal.] AUGUSTA SILVERMAN, 

Notary Public, D. C. 

Amended Affidavit of Defense on Behalf of David and 
Samuel Zuckerman to Second Amended Declaration. 

Filed November 11,1930 
******* 


District of Columbia, ss : 

I, David Zuckerman, being first duly sworn on oath depose 
and say that I am one of the persons named as defendants 
in the above entitled cause and make this affidavit on behalf 
of myself and as agent for Samuel Zuckerman, and have per¬ 
sonal knowledge of the facts. I deny that either I or Samuel 
Zuckerman is indebted to the Standard Tire Company, Inc., 
plaintiff herein, in the sum of Six Thousand one hundred 
forty-four dollars and forty-five cents ($6144.45) with inter¬ 
est or in any other sum whatsoever, but state that we have 
a just defense to the entire claim of said plaintiff by reason 
of the following facts: 

That the Central Tire and Accessory Company is not in¬ 
debted to the Standard Tire Company, Inc., for any goods 
and merchandise, but that the said Standard Tire Company 
has been paid in full for all goods and merchandise sold and 
delivered to the Central Tire and Accessory Company 
43 and covered by the contract of guaranty which affiant 
and other defendants signed; that the amount of 
money sought to be recovered in this cause represents money 
advanced and loans by the Standard Tire Company, Inc., to 
the Central Tire and Accessory Company, Inc., and that the 
guaranty agreement dated June 5, 1928, whereunder plain¬ 
tiff seeks to recover herein was a guaranty for the payment 
of goods purchased on credit and not a guaranty for the re¬ 
payment of money loaned. That the said Central Tire and 
Accessory Company, Inc., as shown by the Bill of Particu¬ 
lars attached to the Amended Declaration herein borrowed 
the sum of Fifteen Thousand eight hundred forty eight dol¬ 
lars and thirty eight cents ($15,848.38) from the Standard 
Tire Company, Inc., between September 20,1928, and May 
4, 1929, and has repaid all of said amount except six thou- 
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sand one hundred forty four dollars and forty five cents 
($6,144.45) in addition to paying for all merchandise pur¬ 
chased. 

I further aver that contrary to the terms of said contract 
of guaranty the said named plaintiff and defendant cor¬ 
poration made a material change in the obligation of the 
defendant corporation by a substantial alteration in the 
terms of their contract without the consent of j the guaran¬ 
tors and prejudicial to their rights in that said plaintiff 
agreed to and did advance and loan money to the defendant 
corporation from time to time between September 20,1928, 
and May 4, 1929, aggregating over Fifteen Thousand 
($15,000) Dollars and the indebtedness sued for herein is 
for cash loaned as aforesaid not for merchandise sold and 
delivered within the terms of said contract of guaranty. 
The defendants deny that the amount of each |tem marked 
“money advanced” on the Bill of Particular? was but a 
debiting of the item previously credited to said defendant 
corporation, but on the contrary say that the plaintiff in 
each instance actually loaned to said defendant' corporation 
money which in many instances was only a part of 
44 the sum represented by the note indebtedness then 
accrued and that these loans of money were made by 
plaintiff to said defendant corporation and was prejudicial 
to the rights of each of the other defendants under the 
aforesaid guaranty agreement because at any time that 
said other defendants would have learned that the defend¬ 
ant corporation had failed to meet its promissory notes 
when due said other defendants could then have notified 
the plaintiff to cease further shipments of merchandise on 
the credit of said guaranty and thereby have avoided fur¬ 
ther liability on said guaranty, and the conduct of said 
plaintiff as aforesaid in making said cash loans to the de¬ 
fendant corporation operated to the great prejudice and 
damage of each of the said other defendants and thereby 
released them from the obligations of said guaranty. 

Defendants further say that the loans of money made as 
aforesaid by plaintiff to defendant were not according to 
the usages of said trade and not following the course of 
prior business dealings between the plaintiff and defendant 
corporation and that the plaintiff never notified each of the 
said defendant guarantors of the failure of said defendant 
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corporation to pay said notes when due and concealed said 
fact from them. 

That said written guaranty contained a provision that 
the acceptance of notes from the defendant, Central Tire 
and Accessory Company should not impair or weaken the 
validity of said guaranty until said guaranty was revoked 
in writing, and also provided that should the amounts of 
merchandise purchased be not paid by said defendant cor¬ 
poration at maturity the plaintiff should have the right to 
proceed against the defendants for its recovery, but 
45 defendants say that the plaintiff did not upon the 
failure of the defendant, Central Tire and Accessory 
Company, to pay the amount at maturity proceed against 
these defendants or in any manner notify them of said 
default in payment of said promissory notes or of the fact 
that plaintiff was loaning to the defendant corporation 
large sums of money. 

The defendants deny that the amount of each item 
marked “money advanced’’ on the Bill of Particulars was 
but a debiting of the amount previously credited to said 
defendant corporation, but on the contrary aver the fact 
to be that every promissory note which was made and exe¬ 
cuted by the defendant corporation to the plaintiff corpora¬ 
tion and represented goods sold and delivered by the plain¬ 
tiff corporation to the defendant corporation under the 
aforesaid contract of guaranty, was in fact paid in full by 
the defendant corporation and there is nothing due or 
owing on any promissory notes or drafts made and de¬ 
livered by the defendant corporation to the plaintiff cor¬ 
poration for goods sold and delivered under the aforesaid 
contract of guaranty. 

That in all instances the defendant corporation paid said 
notes and drafts with its own funds, although in some in¬ 
stances the plaintiff corporation did loan to the defendant 
corporation sums of money, but these defendants did not 
guarantee the repayment of any sums of money so loaned; 
that in all cases in which the plaintiff corporation loaned to 
the defendant money, as aforesaid, the said defendant cor¬ 
poration made and delivered to the plaintiff corporation its 
promissory note for all loans of such sums and when said 
notes became due and payable the defendant corporation 
paid the same and said notes were marked paid and 
were cancelled, although the defendant corporation in 



ISAAC KOPERLIK, TRUSTEE, ETC. 33 

46 some instances did borrow further sums from the 
plaintiff corporation and used part of said sums so 

borrowed for the payment of its maturing notes for money 
borrowed, as aforesaid. 

Wherefore affiant denies any indebtedness to the plain¬ 
tiff on the part of the defendants Samuel Zuckerman and 
David Zuckerman. 

DAVID ZUCKERMAN. 

Subscribed and sworn to before me this Jlth day of 
November, 1930. 

[notarial seal.] AUGUSTA SILVERMAN, 

Notary Public, D. C. 

Motion for Judgment. 

Filed November 12,1930. 

# * # • * » * 

Now comes the plaintiff and moves the Coiirt to enter 
judgment for plaintiff against the defendants; Albert Sha¬ 
piro, Rebecca Shapiro, Samuel Zuckerman I and David 
Zuckerman in the amount claimed in plaintiff’s declaration 
and affidavit of merit, on the ground of the insufficiency of 
the affidavits of defense filed by said defendants, in that 
said affidavits fail to set forth, in precise and distinct terms, 
the grounds of a defense such as would, if true; be sufficient 
to defeat the plaintiff’s claim. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

47 Alvin L. Newmyer, Esq., 

Attorney for Defendants: i 

Please take notice that the foregoing motion will be 
called to the attention of the Court on Friday next, the 14th 
day of November, 1930, at 10 o’clock A. M., or so soon 
thereafter as counsel may be heard. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Service of a copy of the foregoing motion acknowledged 
this 12th day of November, 1930. 

A. L. NEWMYER, 
Attorney for Defendants. 
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Supreme Court of the District of Columbia. 

Monday, December 22", 1930. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

Upon consideration of the motion, filed herein Novem¬ 
ber 12", 1930, for judgment under the 73rd rule, it is or¬ 
dered that said motion be, and the same is hereby granted. 

Wherefore, it is considered that plaintiff recover of Al¬ 
bert Shapiro, Eebecca Shapiro, Samuel Zuckerman and 
David Zuckerman, defendants herein, the sum of Five 
Thousand Seven Hundred Eighteen and 61/100 Dollars, 
($5718.61/100) with interest thereon from the 25th day of 
November, 1929, together with costs of suit to be 
48 taxed by the clerk and have execution thereof. 

It is further ordered that the plaintiff shall retain 
its right to prosecute the remainder of its claim herein. 

To the foregoing judgment and order the defendants 
pray for and an exception is duly noted. 

Whereupon, the defendants, in open court, note an ap¬ 
peal to the Court of Appeals of this district. Thereupon, 
an undertaking to act as a supersedeas is hereby fixed in 
the sum of $7500.00/100, and an undertaking to act as a cost 
bond is hereby fixed in the sum of $100.00/100, with leave 
to deposit $50.00/100 cash with the clerk in lieu thereof. 

Memorandum. 

January 10, 1931.—$50 deposited in lieu of cost bond on 
appeal. 

Assignments of Error. 

Filed January 10,1931. 

*•*•••• 

The Trial Court erred as a matter of law: 

1. In holding that the Amended Affidavits of Defense 
filed by the defendants, and each of them, in the above en¬ 
titled cause were insufficient to entitle said defendants, and 
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each of them, to a trial by jury ou the issues therein raised. 

2. In entering judgment in favor of the plaintiff against 
the defendants, and each of them, under the 73rd Rule for 
want of a sufficient Affidavit of Defense. 

ALVIN L. NEWMYER, 
Attorney for Defendants, Albert 
Shapiro, Samuel and David Zucjcerman. 

49 Suggestion of Death and Motion to Vacate 
Judgment. 


Filed January 16,1931. 


Now comes the plaintiff and showing to the Court that 
the defendant Rebecca Shapiro departed this life on, to-wit, 
the 5th day of October, A. D. 1930, and thereafter, to-wit, 
on the 22nd day of December, A. D. 1930, judgment was 
entered by the Court against her and other defendants in 
the above-entitled cause; that at the time of the taking of 
the said judgment the plaintiff was not aware of the fact 
that the said defendant Rebecca Shapiro had departed this 
life and has only recently learned that fact, and that no ad¬ 
ministration has as yet been taken upon her estate: 

Suggests to the Court the death of the said Rebecca Sha¬ 
piro before the entry of the aforesaid judgment against her, 
and move the Court to vacate the said judgment in so far 
as the said Rebecca Shapiro is concerned. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 


Friday, January 16", 1931. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

* • * • * • ! * 

Upon consideration of the motion filed herein 1 suggesting 
the death of defendant Rebecca Shapiro and to vtacate judg¬ 
ment as to Rebecca Shapiro, it is ordered that said motion 
be, and the same is hereby granted. Wherefore, it is 
50 considered that the judgment entered herein Decem¬ 
ber 22nd, 1930, be, and the same is hereby vacated, 
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set aside and for naught held as to the said defendant Re¬ 
becca Shapiro. 

Suggestion of Bankruptcy of Plaintiff and Motion to Sub¬ 
stitute Trustee as Party Plaintiff. 

Filed February 24,1931. 
**•••** 

Now comes Isaac Koperlik and showing to the Court that 
since the filing of the above entitled cause the plaintiff 
therein has been adjudicated a bankrupt by the United 
States District Court for the Northern District of Ohio, 
Eastern Division, in Bankruptcy Cause No. 21151 in said 
court, and that he has been appointed Trustee in Bank¬ 
ruptcy for said plaintiff and has duly qualified as such, and 
further showing to the Court that by an order of the Ref¬ 
eree in said bankruptcy cause has been authorized to sub¬ 
stitute his name as trustee as plaintiff in the above entitled 
cause; 

Moves the Court that he, the said Isaac Koperlik, as trus¬ 
tee, be substituted as party plaintiff in said above entitled 
cause. 

W. C. SULLIVAN, 

Attorney for Isaac Koperlik, Trustee in 
Bankruptcy for Standard Tire Company, Inc. 

Consent. 

A. L. NEWMYER, 

Atty. for Defts. 

51 Supreme Court of the District of Columbia. 

Tuesday, February 24", 1931. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

******* 

Upon consideration of the motion filed herein suggest¬ 
ing the bankruptcy of plaintiff and to substitute Isaac 
Koperlik Trustee as party plaintiff, it is ordered that said 
motion be, and the same is hereby granted, and Isaac 
Koperlik, Trustee is hereby made party plaintiff. 
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Designation of Record. 

Filed January 10,1931. 
******* 

The clerk will please include the following in the record 
on appeal of the above cause: 

1. Second Amended Declaration, Particulars of Demand, 
and Affidavit filed July 14th, 1930. 

2. Original Particulars of Demand filed March 28, 1930. 

3. Pleas filed by defendants, Albert and Rebecca Shapiro 
and Samuel and David Zuckerman July 29,1930. 

4. Amended Affidavits of Defense filed on behalf of Al¬ 
bert and Rebecca Shapiro and Samuel and David Zucker¬ 
man on November 11, 1930. 

5. Motion for Judgment against said defendants filed 
November 12, 1930. 

6. Entry of Judgment against said defendants filed De¬ 
cember 22nd, 1930, with notice of exception arid appeal in 

open court and notation of fixing of bomi on appeal. 
52 7. Memorandum of Appeal Bond approved and 

filed. 

8. Assignment of Errors. 

9. This Designation. 

ALVIN L. NEWMYER, 
Attorney for Defendants. 

Additional Designation of Record. 

Filed February 24, 1931. 

* * * * * * * 


Now comes the plaintiff and designates the following 
additional matter to be included in the record on appeal in 
the above entitled cause: 

1. Suggestion of death and motion to vacate judgment 
as to Rebecca Shapiro. 

2. Order vacating judgment as to Rebecca Shapiro. 

3. Suggestion of bankruptcy of plaintiff arid motion to 
substitute Isaac Koperlik, trustee, as party plaintiff. 
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4. Order substituting Isaac Koperlik, trustee, as party 
plaintiff. 

5. This designation. 

W. C. SULLIVAN, 
Attorney for Plaintiff. 

53 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 52, both inclusive, to be a true and 
correct transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 77565 at Law, wherein Standard 
Tire Company, Inc., a corporation, is Plaintiff and Central 
Tire and Accessory Company, Inc., a corporation, et al., are 
Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of March, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5372. Central Tire and Accessory Company, Inc., a 
corporation; Albert Shapiro, Samuel Zuckerman, and David 
Zuekermah, appellants, vs. Isaac Koperlik, trustee in bank¬ 
ruptcy for Standard Tire Company, Inc., a corporation. 
Court of Appeals, District of Columbia. Filed Mar. 23, 
1931. Henry W. Hodges, Clerk. 
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No. 5372. 


CENTRAL TIRE AND ACCESSORY COMPANY, 
INC., A CORPORATION; ALBERT SHAPIRO, 
SAMUEL ZUCKERMAN, AND DAVID iZUCK- 
ERMAN, Appellants, 

vs. 

ISAAC KOPERLIK, TRUSTEE IN BANK¬ 
RUPTCY FOR STANDARD TIRE COMPANY, 
INC., A CORPORATION. 


APPELLANTS’ BRIEF. 


STATEMENT OF CASE. 

This is an appeal from a judgment entered under 
the 73rd rule against appellants (defendants below) 
for the alleged want of a sufficient affidavit of de¬ 
fense. j 

The action was brought by the Standard Tire Com- 
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pany, of which appellee is Receiver, to recover the 
sum of $6144.45 with interest, from the Central Tire 
and Accessory Co., a corporation, and from the ap¬ 
pellants, Albert Shapiro and Samuel and David 
Zuckerman, as guarantors. 

The appellants in this case are the individual guar¬ 
antors, no appeal having been taken from the judg¬ 
ment against the principal debtor, Central Tire and 
Accessory Company. The defendant, Rebecca Sha¬ 
piro, having since died, the judgment against her was 
vacated, the appellants herein being Albert Shapiro 
and Samuel and David Zuckerman, individuals. A 
separate affidavit of defense was filed by the said 
Albert Shapiro (R. 27) and a joint affidavit of de¬ 
fense on behalf of the defendants, Samuel and David 
Zuckerman. (Rec. 30.) 

The second amended declaration and affidavit of 
merit upon which the judgment was rendered, alleged 
that appellants by a written agreement guaranteed 
the account of the Central Tire and Accessory Com¬ 
pany with the Standard Tire Company to the extent 
of $7500 Dollars for goods sold, namely, automobile 
tires and accessories. 

The amended affidavits of defense filed to the second 
amended declaration by the appellants, Albert Sha¬ 
piro and Samuel and David Zuckerman alleged that 
the said Standard Tire Company has been paid in 
full for all goods and merchandise sold and delivered 
to the Central Tire and Accessory Co. and covered by 
the contract of guaranty and further, that the amount 
of money sought to be recovered in this cause repre¬ 
sents money loans borrowed from the Standard Tire 
Co. Inc., by the Central Tire and Accessory Co. Inc., 
and that the guaranty agreement dated June 5, 1928, 
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whereunder plaintiff seeks to recover herein^ was a 
guaranty for the payment of goods purchased on 
credit and not a guaranty for the repayment of 
money loaned, and that a material change in the 
obligation to which the guaranty related had been 
made by the debtor and creditor without the guar¬ 
antors’ consent and prejudicial to their rights, which 
discharged them from the guaranty. 

The issue presented on this appeal is whether or 
not, upon the allegations of the amended affidavits of 
defense the trial court was justified in rendering a 
summary judgment against the appellants thereby de¬ 
priving them of a trial on the issues of fact Raised. 

The contract of guaranty is contained on fjage 14 
of the record and by its terms it was a guaranty for 
the payment for goods sold and at no place does it 
mention that advances of money for any purpose 
whatsoever are to be guaranteed. It also epntains 
the provision that the acceptance of notes or; drafts 
from it shall in no way impair or weaken the Validity 
of this guaranty which is to be in full force and virtue 
until revoked in writing. 

ASSIGNMENTS OF ERROR. 

The Trial Court erred as a matter of law: 

1. In holding that the Amended Affidavits of De¬ 
fense filed by the defendants, and each of them, in 
the above entitled cause were insufficient to entitle 
said defendants, and each of them, to a trial by jury 
on the issues therein raised. 

2. In entering judgment in favor of the plaintiff 
against the defendants, and each of them, under the 
73rd Rule for want of a sufficient Affidavit of Defense. 
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ARGUMENT. 

It is well established by the authorities that the tak¬ 
ing of a, note by a creditor from a debtor does not 
release the debt if the note is not paid, unless that is 
the intention of the parties. 

Segrist vs. Crabtree, 131 U. S. 290; 33 Law. 

Ed. 126 

Duncan vs. Kimball, 3 Wall. 37, 45; 18 Law. 

Ed. 50, 54. 

However, where the debt is secured by a guaranty 
(or surety) agreement, the taking of a note will 
normally release the guarantor, unless it is with the 
guarantor’s consent; for by taking the note the credi¬ 
tor usually extends the time of the debtor to pay the 
debt; and if without the consent of the guarantor or 
surety, such extension operates to release him from 
liability. 

Fritz vs. Monokod, 135 App. Div. (N. Y.) 689; 

120 N. Y. Supp. 329. 

The guaranty in the present case expressly pro¬ 
vides that the acceptance of notes or drafts from 
the debtor shall in no way impair or weaken the 
validity of the guaranty and this permission of the 
guarantor to the creditor to take notes from the 
debtor was merely a waiver of the defense of an ex¬ 
tension of time; it permitted the form of indebtedness 
to be changed only to that extent. 

Quite possibly, since the guaranty stipulates noth¬ 
ing regarding renewal notes, the taking of renewal 
notes for original notes by the creditor would release 
the guarantor; but in any event the guaranty in the 
present case was for goods to be supplied and the 
permission granted by guaranty to accept notes meant 
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plainly to accept notes for the goods to be supplied 
and not notes for money loaned or for any other sub¬ 
ject matter than that covered by the term$ of the 
guaranty. 

The rule regarding the construction of guaranty 
contracts is that the guarantor cannot be helc| beyond 
the precise terms of the guaranty contract. ‘i‘He has 
an interest in the letter of his contract.” Therefore, 
where the creditor and principal materially alter the 
obligation of the contract the guarantor of that con¬ 
tract is discharged from liability thereon. 

Miller vs. Steuart, 9 Wheat 680; 6 Law Ed. 189 
Green vs. Biddle, 8 Wheat 1; 5 Law Ed. 547 
U. S. F. & G. Co. vs. U. S., 191 U. S. 416, 425; 

48 Law Ed. 242, 246 

U. S. vs. Freel, 186 IT. S. 309; 46 Law Ed. 1177 

U. S. vs. West, 8 App. D. C. 59 

Catholic University vs. Morse, 32 App. D. C. 

195 

U. S. vs. Bayly, 39 App. D. C. 105 

Baglin vs. Southern Surety Co., 41 App. D. C. 

530. 


An issuable fact is presented as to what thp inten¬ 
tion of the parties was and proof of this may be 
taken, the issue having been raised by the affidavit 
of defense. f 


Mauran vs. Bullus, 16 Peters 528, 534; 
Ed. 1056-1059 


10 Law 


Bell vs. Bruen, 1 How. 169; 11 Law Ed. 89. 


Should the creditor’s books show that the Original 
notes were marked paid, as the affidavit of defense 
alleges, it would be a strong inference that the moneys 
thereafter advanced were strictly loans. 


Segrist vs. Crabtree, supra. 
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An examination of the contract of guaranty in this 
case (Rec. 14-15) shows that the seller agreed to sup¬ 
ply the tradesman “with goods for the purpose of 
being used therein’’ and that the tradesman agreed 
to pay “for the articles so as to be from time to time 
supplied him” and that the said guarantors agreed 
to pay the sum of money becoming due “for articles 
to be so supplied as aforesaid”', and in consideration 
of the seller delivering to the purchaser “all the 
goods which it personally or by its agents or employ¬ 
ees mag purchase or order of the seller from time to 
time, to the extent of the sum hereinbefore stipulated, 
we do hereby guarantee and bind ourselves, jointly 
and severally, to punctual payment of the debt or debts 
thereby created as fully as if purchased on our own 
personal accounts. Provided, however, that the 
amount of the indebtedness for goods so bought shall 
not exceed $7,500.00 Dollars.” The contract further 
provided that “the acceptance of notes or drafts from 
it shall in no way impair or weaken the validity of 
this guaranty, which is to be in full force and virtue 
until revoked in writing.” 

It may be conceded that under the terms of this 
guaranty the creditor had the right to take from the 
debtor notes or drafts “for goods so bought” and 
by so doing the guarantors were not discharged. 
There is, however, no express provision in the guar¬ 
anty regarding renewal notes. 

But the guarantee was to be responsible for the 
payment of debts for merchandise or goods purchased 
and the taking of notes for cash loans by the creditor 
to the debtor, as alleged in the instant case, would 
not entitle the creditor to hold the guarantors for 
such notes under the terms of this contract. 
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The affidavits of defense in this case allege specif¬ 
ically that all bills for goods purchased and all notes 
given for goods purchased were paid in full by the 
debtor and that nothing is due and owing therefor. 
(E. 27-29) 

The affidavits of defense further allege that in ad¬ 
dition to selling merchandise to the principal debtor, 
the appellee also loaned money to the principal debtor 
in the sum of $15,848.38 and that the amount of the 
balance due on the account between the debtor and 
creditor is a balance for “money loaned” and not 
for goods purchased as covered by the guaranty. 
This arose by reason of the fact that the creditor 
took the notes which the debtor gave it fori mer¬ 
chandise, discounted them at a bank and later; when 
the notes became due, in the event the debtor was 
without funds to pay the notes, the creditor would 
send to the debter direct by its check a sum of money 
to aid the debtor to meet the notes when due and this 
loan of money by check was charged on the account 
under the original Bill of Particulars. (E. 16-19) 
“Money advanced to take up notes.” 

The affidavit of defense alleges (Bee. 29) 

“The defendants deny that the amount bf each 
item marked money advanced on the Bill Of Par¬ 
ticulars was but a debiting of the amount pre¬ 
viously credited to said defendant corporation, 
but on the contrary aver the fact to be that every 
promissory note which was made and executed by 
the defendant corporation to the plaintiff cor¬ 
poration and represented goods sold and de¬ 
livered by the plaintiff corporation to the; defen¬ 
dant corporation under the aforesaid contract of 
guaranty, was in fact paid in full by the defen¬ 
dant corporation and there is nothing due or 
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owing on any promissory notes or drafts made 
and delivered by the defendant corporation to 
the plaintiff corporation for goods sold and de¬ 
livered under the aforesaid contract of guaranty. 

That in all instances the defendant corporation 
paid said notes and drafts with its own funds, 
although in some instances the plaintiff corpora¬ 
tion did loan to the defendant corporation sums 
of money, but these loans of money were made 
by the plaintiff corporation to the defendant cor¬ 
poration -without the knowledge or consent of 
affiant and this affiant never did guarantee the 
repayment of any sums of money so loaned; that 
in all cases in which the plaintiff corporation 
loaned to the defendant money, as aforesaid, the 
defendant corporation made and delivered to the 
plaintiff corporation its promissory note for all 
loans of such sums and when said notes became 
due and payable the defendant corporation paid 
the same and said notes were marked paid and 
were cancelled, although the defendant corpora¬ 
tion in some instances did borrow further sums 
from the plaintiff corporation and used part of 
said sums so borrowed for the payment of its 
maturing notes for money borrowed, as afore¬ 
said.” 

Under the terms of the written contract of guar¬ 
anty it was “to be in full force and virtue until re¬ 
voked in writing.” The guarantors had the right to 
revoke it at any time upon written notice and had 
they known that the debtor did not have money to 
meet its merchandise notes when they became due, 
the guarantors could then have cancelled the further 
extension of credit on their guaranty; but by reason 
of the private arrangement made between the creditor 
and debtor whereby the creditor loaned money to the 
debtor to pay these notes, that knowledge of the debt- 
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or’s financial inability was concealed from the guar¬ 
antors by the act of the creditor itself, which arrange¬ 
ment was plainly prejudicial to the guarantors rights 
in the premises. 

If, as the affidavit of defense alleges, all tills for 
merchandise have been paid and all notes represent¬ 
ing merchandise have been paid and ‘ ‘ said notes were 
marked paid and were cancelled” this fact ifj proved 
would be a complete defense to the claim against the 
guarantors and yet the trial court despite tpese al¬ 
legations of fact in the amended affidavit of defense 
entered a summary judgment against the guarantors. 

It is well settled that the guarantors under such 
circumstances are not liable and that consequently the 
trial court erred in its ruling. 

Some illustrative cases regarding the interpreta¬ 
tion of guaranty contracts for goods delivered are 
the following: 

In Evans vs. Whyle, 5 Bing. 485 (1829) the defen¬ 
dant guaranteed the payment of gold with which 
plaintiff should supply a goldsmith for the purposes 
of his trade. Plaintiff discounted bills for the gold¬ 
smith and gave him for them partly gold anp partly 
money; the gold was applied to the goldsmith’s trade, 
but the goldsmith did not endorse the bills. 

Held that the defendant was not liable udder his 
guaranty for the gold so furnished. Best C. (T. said: 
“The opinion which I entertained at the trial has 
been changed, and I think this rule ought to be made 
absolute * * * the question which has arison is, 

whether gold advanced by the plaintiff, together with 
money in discounting bills for Evan Evans is gold 
supplied within the meaning of the guarantees? I 
think it is not. The defendant only meant to pay 
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for such gold as was sold to the original debtor; this 
was not sold by the plaintiff, but paid on the pur¬ 
chase of bills of exchange, and the cases cited clearly 
establish the distinction between payment for goods 
by bills, and transferring bills when they are dis¬ 
counted. This, therefore, was not a transaction within 
the meaning of the guarantee, by which the defen¬ 
dant was proposed to be responsible for gold sold to 
Evan Evans in the way of his trade. Guarantees 
ought to receive a strict construction; and they should 
be so drawn as to embrace in terms the dealings in¬ 
tended to be guaranteed. 

Park J. said: “If a party sells goods, and takes for 
them a bill of exchange which is not honored, he is 
remitted to his original consideration but if he dis¬ 
counts bills for money to one who does not even in¬ 
dorse them, it is a purchase of the bills at his own 
risk. 

In Wright vs. Johnson, 8 Wend. (N. Y.) 512, 516, 
the court said: 

“Instead of advancing money to Stickney, one of 
the conditions upon which the defendant agreed to 
become holden to pay, the plaintiff sets up an old 
account against him for $102 and an advance of 
goods, wares and merchandise for the residue of the 
consideration.” It was held that this was a depar¬ 
ture from the terms of the guaranty and discharged 
the guarantor. 

This case was cited with approval in the case of 
Bell vs. Bruen, 42 U. S. 1 Howard 169, 11 Law Ed. 96. 

In Hansen Service Inc., vs. Leinn (1930 Wash.) 283 
Pac. 695, the action was on guaranty for “merchan¬ 
dise sold and delivered,” but the merchandise was 
delivered under terms of a consignment contract. The 
complaint was dismissed, the court saying: 
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“If the appellant intended, or if the Respon¬ 
dent desired that the guaranty contract 1 cover 
payment of goods sold on consignment it would 
not have been difficult to incorporate in the in¬ 
strument language embracing sales of consign¬ 
ment.” 

In Bank of Italy vs. Merchants et al, 236 N. Y. 106, 
the action was on a letter of credit by telegranji guar¬ 
anteeing payment on presentation of Bill of I lading 
for a carload of dried grapes. The bill of lading pre¬ 
sented for payment was for a carload of dried Raisins. 
The complaint was dismissed, the court saying: “It 
(the guarantor) is to be held upon the contract which 
it elected to make, not upon some contract which it 
might, have made.” j 

In Fidelity & Deposit Co. vs. Agnew, 152 Fed. 955 
(C. C. A.) the surety was held released from the 
bond where under a building contract the material- 
man needing money applied to the builder ifor an 
advance to be paid back by the shipment of material 
and the builder not being able to accommodate and 
make the advance, arranged so that the materialman 
executed a note which the builder endorsed and dis¬ 
counted at his bank and gave the materialman the 
proceeds thereof with the understanding that the 
note should be met by shipment of material for which 
no payment should be made the materialmkn, but 
the value of the material shipped should be accounted 
for to the bank, by the builder, and then credited, and 
the first loan was succeeded by others from dime to 
time, all of which were finally met in this wfly. 

The Circuit Court of Appeals held that thfe trans¬ 
action could not be treated as an accommodation loan 
to which the builder lent the security of his name, 
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but it constituted an advance of money upon an agree¬ 
ment to be repaid by the delivery of material, the 
materialman as a result having put in his hands a 
large sum in advance and anticipation of deliveries 
in disregard of the agreement, depriving the surety 
of the protection and incentive of restricted payments 
to its prejudice, thereby releasing the surety from 
its undertaking. 

In Weed Sewing Machine Co. vs. Winchell, 107 Ind. 
260, 264, a sewing machine company had consigned 
machines to its agent to be sold or leased and the 
agent had furnished a guarantor. Later the agent 
owing money to the company, it took his notes in 
settlement and thereafter the agent ceased transact¬ 
ing business under the contract but purchased ma¬ 
chines personally and gave the company his note. In 
exonerating the guarantor from liability the court 
said: “Plainly then the sureties were not liable to pay 
the judgment recovered on the note given for the 
machines sold after the agency terminated. It could 
be claimed with as much reason that the bond was a 
surety for a loan of money on any other transaction 
wholly disconnected from the agency as that covered 
the sale of these machines. 

In exonerating the guarantor from liability on the 
notes which the sewing machine company had taken 
from the agent in settlement for the money he owed 
under his original contract the court said further: 

“It thus appears that the sureties are sought to 
be held for the failure of their principal to discharge 
new ; obligations not contemplated by the contract to 
secure the performance for which the bond was given. 
Into these are imported new terms. They suspend 
the right to the creditor to proceed against the prin- 
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cipal to collect the original liability, in settlement of 
which they were given. Because they are new obliga¬ 
tions, different in character from those, the perform¬ 
ance of which was guaranteed by the bond, the sure¬ 
ties are not liable for their payment. Guarantors 
and sureties are exonerated if the creditor by any 
act, done without their consent, alters the obligation 
of the principal in any respect, or suspends or im¬ 
pairs the remedy for its enforcement. Where after 
the breach of contracts, the performance of which is 
guaranteed, the creditor and principal debtor enter 
into a new contract, by which the amount of damage 
then due is made payable on a future date and upon 
terms different from those imposed by the original 
agreement such new contract presumptively merges 
the old. In such a case the new obligation, having 
been taken upon a sufficient consideration becomes 
the exclusive medium by which rights of the parties 
in respect to the payment of damages are to be as¬ 
certained. Such a contract is not collateral to the 
original, but in respect to the subject to which it 
pertains, it merges and supersedes the other. ”j 
In West Madison State Bank vs. Joseph A. Mudd, 
250 Ill., App. 258, (1928) the action was by the bank 
on a guaranty made to it of the payment of a note 
which contained “Consent without notice of any kind 
to any and all extensions of time made by the holder 
of said note or notes.” The guaranty was made on 
Dec. 22nd and the note was made on November 5th, 
1924, and matured on Feb. 3, 1925. It was repewed 
by the bank several times, the procedure being in 
most cases as follows: The bank would take frpm the 
borrower a check upon a checking account of the 
borrower with the bank, for the amount of the note, 
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and then surrender the note. That day, or during 
several days thereafter, it would get a renewal note 
from the borrower. The record did not show the 
state of the cheeking account of the borrower when 
each note of the borrower fell due, but there was 
evidence that on several occasions when its note 
matured it had an amount to its credit sufficiently 
large to meet its checks. 

Judgments for the plaintiff on the amount of the 
unpaid balance on the note was reversed, the court 
saying: “We have reached the conclusion that as to 
the guarantor the note of November 5, 1924, must 
be considered as paid.” 

“When the words in the instrument in relation to 
the extensions of time are construed strictly, as they 
must be in the case of a guarantor, they mean that 
the bank had the right to make extensions of time in 
the payment of that note. It would be reading into 
the instrument something that is not there to hold 
that the defendant guaranteed the payment of the 
alleged “renewal” note shown in the record. Cer¬ 
tainly as to the guarantor, the alleged “renewals” are 
not the extensions of time for the payment of the 
note of November 5, 1924, contemplated by the guar¬ 
anty. * * * The law is well settled that the under¬ 
taking of a guarantor is to be strictly construed and 
that his liability is not to be extended by construc¬ 
tion., We are of the opinion that the present conten¬ 
tion of the defendant is a meritorious one.” 

In Gano vs. Bank, 103 Kentucky 508, it was held 
that if a guaranty is executed for the purpose of 
aiding one in borrowing money from the bank to 
engage in business, the guarantor is released if the 
bank, without notice, applies a portion of the money 
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thus raised to the payment of a pre-existing debt 
due from the principal debtor to the bank. 

The substitution of other notes for guaranteed 
notes was held to discharge the guarantor in First 
National Bank vs. Bradley, 61 Kans. 615. 

In Marshall Wells Co. vs. Tenny, 244 Pac. 84, 
45 A. L. R. 1382-1388, it was held that where a credi¬ 
tor subsequently entered into a creditors agreement 
by which the debtor concern was to be operated by 
a committee of creditors, that the guarantor j would 
be discharged even though the letter of credit con¬ 
tained a provision that it could be extended lor re¬ 
newed without consent of the guarantor, the j Court 
said: 


“It does not necessarily follow’ that a radical 
change in the business of the principal debtor 
and the turning over of the entire business^ of the 
principal debtor to the new parties and at the 
same time agreeing to refrain from enforcing 
payment, all in such a manner that the guarantor 
would not be in such a position to protect him¬ 
self in taking proper measure to subrogate him 
to the rights of the creditors would come within 
the purview of such a consent.” 

Under the facts alleged in the several affidavits of 
defense it wms plainly a question of fact for the jury 
to determine upon proper instructions from th$ court 
whether or not the guarantors were released by the 
course of conduct between the debtor and creditor. 

Pittsburg-Buft'alo Co. v. American Fidelitv Co. 

(C. C. A.) 219 Fed. 818, 826. 

The object of the 73rd rule is to promote justice by 
preventing, so far as possible, fictitious defenses. 


16 


It was never intended as a substitute for a trial. 
If, therefore, the court upon reading an affidavit of 
defense is convinced that it had been made in good 
faith and that a doubt exists as to the right of plain¬ 
tiff to recover, summary judgment ought not to be 
entered. The affidavit of defense is to be liberally 
construed. 

Hazen vs. Van Senden, 43 App. D. C. 161. 

Lawman vs. Johnson, 42 App. D. C. 202. 

Molloy vs. Kellogg, 51 App. D. C. 302. 

Patterson vs. Barrie, 30 App. D. C. 531. 

CONCLUSION. 

It is accordingly earnestly urged, upon a considera¬ 
tion of the affidavits of defense and the principles of 
law applicable thereto as set forth in the foregoing 
decisions, that appellants were entitled to a trial upon 
the facts, that the trial court erred in granting a 
summary judgment, and that the judgment herein 
should be reversed. 

Respectfully submitted, 

Alvin L. NewmyEb, 

Attorney for Appellants. 
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JANUARY TERM, 1931. 


No. 5372. 


Central Tire and Accessory Company, Inc., a; corpo¬ 
ration, Albert Shapiro, Samuel ZuckermaIn, and 
David Zuckerman, Appellants, 

vs. 

Isaac Koperlik, Trustee in Bankruptcy for Stand- 
7 % | 
ard Tire Company, Inc., a corporation, Appellee. 


BRIEF FOR APPELLEE. 


Standard Tire Company, Inc., brought suit iin the 
Court below against Central Tire and Accessory Com¬ 
pany, Inc., Albert Shapiro, Rebecca Shapiro, Samuel 
Zuckerman and David Zuckerman upon a written con¬ 
tract wherein the plaintiff agreed to furnish, upon the 
usual terms of credit, goods to the corporate j defen¬ 
dant, the whole so supplied not to exceed at any one 
time, at trade prices, the sum of $7500.00, and jthe in¬ 
dividual defendants guaranteed and bound themselves, 
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jointly and severally, to the punctual payment of the 
debt or debts thereby created as fully as if purchased 
on their own account. The contract is set out in full 
at pages 14-15 of the Record. 

Plaintiff filed with its amended declaration a bill 
of particulars wherein was set forth in detail the 
entire account between the parties, with debits, cred¬ 
its and balances. (Rec. pp. 9-14) There was also 
filed with the amended declaration an affidavit of 
merit in accordance with Law Rule 73 of the lower 
Court. (Rec. pp. 5-9) The amended declaration and 
affidavit made reference to certain items in the bill 
of particulars designed as “money advanced to take 
up Itein,...., which had been discounted at bank,” 
and averred that the words so used meant and repre¬ 
sented only the following course of dealings between 
the buyer and seller, namely, that at times the cor¬ 
porate defendant gave a note or notes for its obliga¬ 
tions to the plaintiff in whole or in part existing at 
the time of such note and the plaintiff discounted the 
said notes so given at certain banks, and when cer¬ 
tain of the notes became due, the corporate defendant 
did not pay the same and advised plaintiff that it 
would not be able to do so, whereupon plaintiff sent 
its checks to take up such notes at the banks where 
they were and took new notes from the corporate 
defendant, sometimes for the whole of the said in¬ 
debtedness and sometimes but for part of the same, 
the defendant paying the difference, and that in every 
instance in which the language above quoted is used 
in the bill of particulars it relates to a note thereto¬ 
fore given by the corporate defendant, the amount of 
which at the time of the giving of the note was cred- 
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ited to said defendant on the books of the plaintiff 
and is so credited in the bill of particulars, and that 
the amount of each such item was but a debiting of 
the item so as aforesaid credited to said defendant 
and represented nothing more than a bookkeeping 
adjustment of the credit theretofore given. (Declara¬ 
tion, Bee. pp. 4-5, Affidavit, Bee. pp. 8-9.) 

Along with the pleas to the amended declaration, 
there were filed two affidavits of defense. The affi¬ 
davit of Albert Shapiro, on behalf of himself and 
Bebecea Shapiro, denied that the corporate defendant 
was indebted to the plaintiff for any goods and mer¬ 
chandise, averred that plaintiff had been paid in full 
for all goods and merchandise and that the money 
sought to be recovered represented money advanced 
and loans made by plaintiff to corporate defendant, 
that as shown by the bill of particulars the corporate 
defendant borrowed from plaintiff the sum of $15,- 
848.38 and had repaid all of that amount except the 
sum of $6144.45, and denied that the items marked 
“money advanced” was but the debiting of items 
previously credited to the defendant corporation, and 
alleged that in each such instance plaintiff actually 
loaned money to the defendant corporation, that the 
loans so made were without the consent or knowledge 
of the other defendants and was prejudicial to the 
rights of the other defendants and were not accord¬ 
ing to the usages of the trade, that every noth given 
by defendant corporation for goods and merchandise 
were paid in full, and that in all instances defendant 
corporation paid the notes and drafts with its own 
funds, “although in some instances the plaintiff did 
loan to the defendant corporation sums of mbney”, 
and that in all cases in which plaintiff corporation 
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"loaned money to defendant as aforesaid, the defen¬ 
dant corporation made and delivered to the plaintiff 
its promissory notes, and when said notes became due 
the defendant corporation paid the same and said 
notes were marked paid and cancelled, although the 
defendant corporation “did borrow further sums 
from the plaintiff corporation and used part of said 
sums so borrowed for the payment of its maturing- 
notes for money borrowed.” (Rec. pp. 27-30) The 
affidavit of defense made by David Zuckermann, on 
behalf of himself and Samuel Zuckermann, is sub- / 
stantially the same as Shapiro’s affidavit of defense. ■ 
(Rec. pp. 30-33.) 

Plaintiff filed a motion for judgment on the ground 
of the insufficiency of the affidavits of defense, (Rec. 
p. 33) and judgment was entered against the defen¬ 
dants after hearing on the motion, (Rec. p. 34) but 
the judgment was vacated as to Rebecca Shapiro as 
it appeared that she had died previously to the entry 
of the judgment. (Rec. p. 35.) The plaintiff becom¬ 
ing bankrupt, Isaac Koperiik, Trustee in Bank¬ 
ruptcy, was substituted in its stead. (Rec. p. 36.) 

Judgment had been previously entered against the 
defendant corporation but no appeal was taken 
therefrom and the appellants here are the three 
living individual defendants. 


ARGUMENT. 

From the foregoing statement it will be seen that 
the sole question before the lower Court and before 
this Court revolves around the items of the bill of 
particulars marked “money advanced to take up 
Item .., which had been discounted at bank.” 


5 


The averments of the plaintiff, and they are sub¬ 
stantiated by the account as set forth in the bill of 
particulars, are simply that as goods were sold by 
plaintiff to the defendant corporation, a note or 
notes would be given and these notes would be dis¬ 
counted by plaintiff at its bank; the corporate! defen¬ 
dant would be given credit for the amount of the note 
on the books of the plaintiff. Then if that note was 
not paid—as often happened—plaintiff naturally had 
to pay the bank the amount of the note, and in order 
to keep the account straight there would be charged 
against defendant corporation the amount paid to 
take up the note. In other words, the credit given 
the defendant at the time of the giving of the note ; 
would necessarily have to be offset by a charge 
against it when it failed to pay the note. This, plain¬ 
tiff averred, and we submit it is clear beyond ques- [ 
tion, was nothing more than bookkeeping entries. i 
The appellants contend that such transactions 
amounted to loans. Consider, for example, the first 
of the disputed items, No. 41, marked “Money ad¬ 
vanced to take up Item 12, which had been discounted 
at bank.” (Rec. p.TO) Item No. 12 was a note for 
$851.05 and that sum was entered as a credit to de¬ 
fendant corporation. The note was discounted by 
plaintiff at its bank and when due was nojt paid. 
Plaintiff had to pay that amount to the bank 'and, of 
course, that amount had to be charged as a debit to 
defendant corporation to offset the credit previously 
given it. All of the other items in dispute arose from 
like situations. "Was there any loan there? j Can it 
be urged that such notes were paid? Such! is the 
contention of the appellants. We, however, are un¬ 
able to follow that line of reasoning. The plaintiff 
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discounted the notes, the defendant corporation did 
not pay them, and plaintiff had to advance money to 
take them up. How can that by any stretch of imag¬ 
ination be construed as a loan by plaintiff to defen¬ 
dant corporation? 

The affidavits of appellants do not point out how 
these transactions constituted loans. They give no 
; facts. They say that in each instance money was ac¬ 
tually loaned, but do not say how much money was 
loaned, how it was loaned or when it was loaned. 
They say that all goods and merchandise were paid 
for in full, but do not say when payment was made or 
how payment was made. The 73rd Rule requires that 
the defendant state “in precise and distinct terms” 
the grounds of his defense. The plaintiff has set 
forth in detail each item of the account and each dis¬ 
puted item shows what prior item it charges off and 
the affidavit of merit sets forth in detail the reason 
for and the manner of these transactions. The de¬ 
fendants do nothing more than aver generally that 
the goods and merchandise have been paid for, that 
the money sued for represents loans and that the 
plaintiff actually loaned money in each instance of the 
disputed items. 

In King v. Curtin, 31 App. D. C. 23, 27, this Court 
referring to the 73rd Rule, said: 

“In the present case the plaintiff has com¬ 
plied with the rule. In his declaration and ac¬ 
companying affidavit he gives the date, amount 
and rate of interest of each note, and when due. 
The defendant attempts to interpose usury as a 
partial defense without stating the facts which 
constitute the alleged usurious transaction. His 
assertion that the notes sued on are usurious is a 
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mere conclusion of law, and not a statement of 
fact from which the real character of the notes 
may be determined. * * * Obviously the affidavit 
should state facts sufficient to enable the court 
to verify the conclusion.” I 

In Rice Auto Co., Inc. v. Spillman, 51 App. D. C. 
378, 380, this Court said: 

“What the seventy-third rule requires isj very 
plain and definite, and must be complied with. 
King v. Curtin, 31 App. D. C. 23; Columbia Laun¬ 
dry Co. v. Ellis, 36 App. D. C. 583; Fowler v. 
Cotton State Lumber Co., 39 App. D. C. 220. If 
laxity of statement is countenanced, where; par¬ 
ticularity may be employed, the purpose qf the 
rule will not be served.” 

It is submitted that the affidavits of appellants' state 
conclusions only, do not give particulars, and do not 
state facts sufficient to enable the Court to determine 
for itself that the transactions constituted loans. The 
plaintiff’s claim was for goods furnished under the 
cont ract of guaranty. The bill of particulars filed by- 
plaintiff showed each and every charge for the; goods 
so furnished. It also showed that the corporate de¬ 
fendant had throughout the dealings given it many 
notes and checks on account of goods furnished and 
that as they were received plaintiff gave credit for 
each such note and cheek. The bill of particulars like¬ 
wise showed that many of these checks and notes were 
not paid and that when they were not paid a charge 
was made to offset the credit theretofore given. Ap¬ 
pellants in their affidavits di d not point out, and they,, 
cannot-p'oinF out, any~slngle instance of any”charge. 
in that account that is not either for an original, inj. 



8 


voice of goods or for some note or check given in pay¬ 
ment thereof but which was not paid, except for 
protest fees and interest on notes and these last sums 
were not included in the judgment. Nor do appel¬ 
lants point out, and again they can not point out, the 
omission in the account of any credit due the corpo¬ 
rate defendant. Consequently, there is an entire lack 
of any averment of fact to support appellants’ con¬ 
tention that all goods have been paid for and that the 
amount sued for is represented by loans and money 
advanced. 

Appellants commence the argument in their brief 
with certain statements as to the effect of taking 
/notes without the consent of the guarantors, but they 
J concede, and must concede, that the contract here ex- 
/ pressly permitted the taking of notes and drafts. 
(]Bee. p. 15) and for this reason we fail to see the 
relevancy of appellants’ remarks in this connection. 

Appellants’ next contention, that where the credi¬ 
tor and principal materially alter the obligation of the 
contract the guarantor of the contract is discharged 
from liability thereon, may be conceded; but no where 
do appellants point out a material alteration—or 
any alteration—of the contract here involved. On the 
question of the construction of contracts of guaranty 
such as the one under consideration, the case of 
Davis v. Wells, 104 U. S. 159, 168-170, is very much 
in point. In that case there was a suit on a contract 
of guaranty given by defendant to Wells, Fargo & 
Co., whereby the defendants guaranteed unto them 
“unconditionally at all times, any indebtedness of 
Gordon & Co.”, etc. The defendants contended that 
there was no evidence of any acceptance of the guar- 
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anty or notice to them of such acceptance. Overrul¬ 
ing that contention, the Court said: 


“But if we consider that, notwithstanding the 
completeness of the contract as such, the guar¬ 
anty of future advances was subject to ai condi¬ 
tion implied by law that notice should be given to 
the guarantor that the guarantee either wOuld or 
had been acted upon the faith of it, we are led to 
inquire what effect is to be given to the use of the 
words which declare that the guarantors; there¬ 
by ‘guarantee unto them, the said Wells, Fargo 
& Co., unconditionally, at all times, any indebted¬ 
ness of Gordon & Co., etc., to the extent and not 
exceeding the sum of ten thousand dollajrs, for 
any overdrafts now made, or that hereafter may 
be made, at the bank of the said Wells, Fiargo & 
Co.’ | 

“Upon the supposition now made, the; notice 
alleged to be necessary arises from the nature of 
such a guaranty. It is not and cannot be claimed 
that such a condition is so essential to the obli¬ 
gation that it cannot be waived. We do hot see, 
therefore, what less effect can be ascribed to the 
words quoted that that all conditions that other¬ 
wise would qualify the obligations are by agree¬ 
ment expunged from it and made void. The 
obligation becomes absolute and unqualified; free 
from all conditions whatever. This is the natu¬ 
ral, obvious and ordinary meaning of the terms 
employed, and we cannot doubt that they ex¬ 
press the real meaning of the parties. 'It was 
their manifest intention to make it unambiguous 
that Wells, Fargo & Co., for any indebtedness 
that might arise to them in consequence of over¬ 
drafts by Gordon & Co., might securely look to 
the guarantors without performance on their part 
of any conditions precedent whatever. 

“It has always been held in this court that, 
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notwithstanding the contract of guaranty is the 
obligation of a surety, it is to be construed as a 
mercantile instrument in furtherance of its spirit 
and liberally, to promote the use and convenience 
of commercial intercourse. 

“This view applies with equal force to the ex¬ 
ceptions to the other charges and refusal to 
charge of the court below. These exceptions are 
based on the proposition,— 

“1. That if Wells, Fargo & Co. neglected to 
notify the defendants below of the amount of the 
overdraft within a reasonable time after closing 
the account of Gordon & Co., and 
“2. That if they failed within a reasonable 
time after demand of payment upon Gordon & 
Co. to notify the defendants of the default, the 
plaintiffs could not recover upon the guaranty. 

“For if the necessity in either or both of the 
contingencies existed to give the notice specified, 
it was because the duty to do so was, by con¬ 
struction of the law, made conditions by the 
contract. 

“But by its terms, as we have shown, the con¬ 
tract was made absolute, and all conditions 
waived. ’ ’ 

The contract in the present case was just as uncon¬ 
ditional and absolute as the one in the foregoing case. 
Here, the appellants agreed that they would “pay the 
said merchant all and every such sum and sums of 
money as shall from time to time, or at any time 
hereafter, during the continuance of this agreement 
become due to it from the said corporation for ar¬ 
ticles to be so supplied as aforesaid” (Bee. pp. 14- 
15); and appellants further agreed that “we do here¬ 
by guarantee and bind ourselves, jointly and sever¬ 
ally, to punctual payment of the debt or debts there¬ 
by created, as fulby as if purchased on our own ac- 
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count.” (Rec. p. 15) Is that language not broad 
enough to create an “absolute and unqualified” obli¬ 
gation such as referred to by the Supreme Court in 
the above cited? 

Appellants next insist that an issuable fact is j pre¬ 
sented as to what the intention of the parties was and 
proof of this may be taken, the issue having been 
raised by the affidavits of defense. They have at-, 
tempted to raise an issue as to whether the money 1 
sued for is due to loans made by plaintiff tq the 
corporate defendant, but support it only by bald con¬ 
clusions, with no allegations of fact. 

On page 7 of their brief, appellants say that! their 
affidavits allege that all bills for goods purchased and 
all notes for goods purchased were paid in full, but 
there is no allegation as to how they were paid, when 
they were paid, or the manner of their payment. Also 
appellants say that their affidavits allege that the 
plaintiff lent money to the principal debtor in the sum 
of $15,848.38, but, again t hey do not say when it was 
lent, in what amounts it was lent, or give any! facts 
in connection with the lending of the money. True, 
they do say that after plaintiff discounted the notes 
and later the corporate defendant was without jfunds 
to pay the notes, plaintiff would send a check to aid 
the debtor to meet the notes when due and that this 
“loan of money” was charged on the account under 
the original bill of particulars. But surely there was 
no loan under these circumstances. The debtor could 
not pay the notes and plaintiff, having discounted 
them, had to pay them, that is, take them up at the 
bank. The rest of the transaction was a bookkeep¬ 
ing entry to charge off the credit given when the note 
was first received. 






At page 8 of appellants’ brief it is contended that 
“by reason of the private arrangement” between 
the creditor and debtor whereby the creditor lent 
money to the debtor to pay these notes, knowledge of 
the debtor’s financial inability was concealed from the 
guarantors. How is it possible to speak of a loan by 
a creditor to a debtor to pay off a debt of that debtor 
to that creditor? The statement of concealing from 
the guarantors the financial condition of the debtor 
is just as absurd. The financial condition of the 
debtor was not affected by these transactions; it 
owed just as much, and no more, before the transac¬ 
tion as it did afterwards. On the question of conceal¬ 
ment, it is of interest to note that one of the appel- 
/, lants, Samuel Zuckerman, was president of the defen¬ 
dant corporation. (Rec. p. 15.) 

Finally, appellants at page 9 of their brief say that 
if, as the affidavits of defense allege, all bills for mer¬ 
chandise have been paid and all notes representing 
merchandise have been paid, this fact if proved 
would be a complete defense. The fallacy of that 
argument is simply that the affidavits of defense state 
no facts which bear out their conclusions. 

At pages 9 to 15 of their brief, appellants cite vari¬ 
ous so-called illustrative cases. Those cases deal 
with the effect of a change in the contract of guaranty 
and are so dissimilar from the present case that we 
do not feel required to discuss them in detail. The_ 
question here is not the effect of a change but whether 
there was any change. We repeat that the affidavits 
of ’cTeTeiise state only the conclusions of the affiants 
and state no facts to support the claim of a change 
in the contract of guaranty. 

Appellants also say that it was a question of fact 
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for the jury to determine whether the guarantors 
were released and cite as their authority the case 
of Pittsburgh-Buffalo Co. v. American Fidelity Co., 
219 Fed. 818. The question there however arose from 
a directed verdict at the conclusion of the trial and 
cannot be of aid in this case where the question is 
whether facts have been set up in the affidavits of 
defense which would entitle defendants to a trial. 

Appellants conclude their argument with the state¬ 
ment that the affidavit of defense is to be liberally 
construed, with a citation of authorities in support 
of that proposition. While this Court has recognized 
such rule, there are limitations to it. j 

\ In Cornwell v. Southern Maryland Trust Co., 53 
App. D. C. 281, 283, this Court said: 

“We have also held that, if the defendant in 
his affidavit chooses to employ doubtful or am¬ 
biguous expressions, when unmistakable language 
was ready at hand, it is fair to assume that he 
did so because he did not quite dare to use the 
stronger expressions; that it must be assumed 
that he has used the strongest language that the 
truth would warrant, and that doubtful or am¬ 
biguous expressions would be construed against 
the composer; that it must be assumed that the 
affidavit was as broad and definite as possible 
for the deponent to make, and that the facts 
stated in his affidavit must be assumed to be 
true; that if laxity of statement is countenanced 
in the affidavit, where particularity may be em- 
; ployed, the purpose of the rule will not be served. 

I Mearns v. Harris, 45 App. D. C. 536; Eisinger v. 
Gill, 47 App. D. C. 312; Woodmen of the World 
v. Davis, 48 App. D. C. 614; Eice Autb Co. v. 
Spillman, 51 App. D. C. 378.” 

s I 
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Considering the broad language by which appel 
lants bound themselves to the payment for the goods 
furnished, the detailed account and affidavit filed by 
the plaintiff, and the general, indefinite and evasive 
averments of the affidavits of defense, it is submitted 
that the lower Court was correct in entering judgment 
under the 73rd Rule and that such judgment should 

W. C. Sullivan, 

A. M. Hood, 

Attorneys for Appellee. 


not be disturbed. 
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